RECEIVED -
IN' CLERK’S OFFICE
IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE ~~ JUN 2 8 2004
NASHVILLE DIVISION US. DISTRICT COURT

MID. DIST. TENN,

FEDERAL TRADE COMMISSION,

Plaintiff,
V.

CIVIL ACTION No.
3-04 0568

INTERNET MARKETING GROUP, INC,,
a Tennessee corporation;
ONESETPRICE, INC., a Florida corporation;
FIRST CHOICE TERMINAL, INC.,
a Louisiana corporation;

FIRST CHOICE TERMINAL, INC. '
’ ) T OARMD
an Arizona corporation; JUDGE CAMPBELL
B & C VENTURES, INC., United States District Judge
a Nevada corporation; ’ =
RPM MARKETING GROUP, INC., JUDGE KNOWLES

a Florida corporation;

NATIONAL EVENT COORDINATORS, INC.,
a Florida corporation;

DAVID G. CUTLER;

CINDY GANNON;

PAUL D. BONNALLIE;

TISA CHRISTIANA SPRAUL; and

MICHAEL J. HATCH,

United States Magistrate

TIME: 7./ J/\‘\A%
DATE: &/37/4 V@\@\W |

Defendants. UNDER SEAL

m TEMPORARY RESTRAINING ORDER

FREEZING ASSETS, APPOINTING A TEMPORARY
RECEIVER AND PROVIDING ADDITIONAL EQUITABLE RELIEF,
AND ORDER TO SHOW CAUSE WHY A
PRELIMINARY INJUNCTION SHOULD NOT ISSUE

vvvvvvvvvvvvvvvvvvvvvvvvvv

Plaintiff, the Federal Trade Commission (“Commission”), having filed its complaint for a
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permanent injunction and other equitable relief in this matter pursuant to Sections 5(a), 13(b) and
19 of the Federal Trade Commission Act (“FTC ACT”), 15 U.S.C. §§ 45(a), 53(b) and 57b, and
the Telemarketing and Consumer Fraud and Abuse Prevention Act (“Telemarketing Act”), 15
U.S.C. § 6101 et seq., and having moved ex parte for a temporary restraining order and for an
order to show cause why a preliminary injunction should not be granted pursuant to Rule 65(b) of
the Federal Rules of Civil Procedure, Fed. R. Civ. P. 65, and the Court having considered the
complaint, declarations, exhibits, and memorandum of law filed in support thereof, finds that:

1. This Court has jurisdiction over the subject matter of this case, and there is good
cause to believe it will have jurisdiction of all parties hereto;

2. There is good cause to believe that defendants Internet Marketing Group, Inc.,
OneSetPrice, Inc., First Choice Terminal, Inc. (a Louisiana corporation), First Choice Terminal,
Inc. (an Arizona corporation), B & C Ventures, Inc., RPM Marketing Group, Inc., National Event
Coordinators, Inc., David G. Cutler, Cindy Gannon, Péul D. Bonnallie, Tisa Christiana Spraul
and Michael J. Hatch have engaged in and are likely to engage in acts and practices that violate
Section 5(a) of the FTC Act, 15 U.S.C. § 45(a), the Commission’s Disclosure Requirements and
Prohibitions Concerning Franchising and Business Opportunity Ventures (the “Franchise Rule”),
16 C.F.R. Part 436, and the Telemarketing Sales Rule, 16 C.F.R. Part 310, as amended, and that
the plaintiff is thérefore likely to prevail on the merits of this action;

3. There is good cause to believe that immediate and irreparable damage to the
Court's ability to grant effective final relief for consumers in the form of monetary restitution will

occur from the sale, transfer, or other disposition or concealment by defendants of their assets or
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corporate records, or those assets and corporate records under their control, unless defendants are
immediately restrained and enjoined by Order of this Court. Such injury is so imminent that
notice and a hearing on this application for a temporary restraining order is impractical if not
impossible. There is thus good cause for issuing this Order without notice pursuant to Federal
Rule of Civil Procedure 65(b);

4. There is good cause for the Court to appoint a temporary receiver;

5. Weighing the.equities and considering plaintiff’s likelihood of ultimate success, a
temporary restraining order with asset freeze, and other equitable relief is in the public interest;
and

6. Fed. R. Civ. P. 65(c) does not require security of the United States or an officer or

agency thereof.

DEFINITIONS
For the purpose of this temporary restraining order, the following definitions shall apply:

A. “Assets” means any legal or equitable interest in, right to, or claim to, any real and
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instruments,” “equipment,” “fixtures,”

personal property, including but not limited to “goods,
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inventory,
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“general intangibles, checks,” “notes” (as these terms are defined in the Uniform
Commercial Code), and all chattel, leaseholds, contracts, mail or other deliveries, shares of stock,
lists of consumer names, accounts, credits, premises, receivables, funds, and cash, wherever
located.

B. “Receivership Defendants” means Internet Marketing Group, Inc., OneSetPrice,
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Inc., First Choice Terminal, Inc. (a Louisiana corporation), First Choice Terminal, Inc. (an
Arizona corporation), B & C Ventures, Inc., RPM Marketing Group, Inc., National Event
Coordinators, Inc., their subsidiaries or affiliates, and all other corporations or business entities
owned or controlled by any of the Receivership Defendants.

C. “Franchise Rule” is defined as the Commission’s Trade Regulation Rule entitled
“Disclosure Requirements and Prohibitions Concerning Franchising and Business Opportunity
Ventures,” 16 C.F.R. Part 436, as currently promulgated or as it may hereafter be amended. A
copy of the Franchise Rule is attached hereto and incorporated herein as if fully set forth.

D. “Franchise” means any written or oral business arrangement, however
denominated, which is a “franchise” or “business opportunity” as those terms are defined in
Section 436.2(a) of the Franchise Rule, 16 C.F.R. § 436.2(a).

E. “Business Venture”’ means any written or oral business arrangement, however
denominated, whether or not covered by the Franchise Rule, 16 C.F.R. Part 436, which consists
of the payment of any consideration for: (a) the right or means to offer, sell, or distribute goods
or services (whether or not identified by a trademark, service mark, trade name, advertising, or
other commefcial symbol); and (b) more than nominal assistance to any person or entity in
connection with or incident to the establishment, maintenance, or operation of a new business or
the entry by an existing business into a new line or type of business.

F. “Assisting others” means knowingly providing any of the following goods or
serviceé to zmothAer entity: (1) performing customer service functions, including, but not limited
to, receiving or responding to consumer complainté; (2) formulating or providing, or arranging
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for the formulation or provision of, any telephone sales script or any other marketin g material;
(3) providing names of, or assisting in the generation of, potential customers; or (4) performing
marketing services of any kind.

G. “Document” is synonymous in meaning and equal in scope to the usage of the
term in Federal Rule of Civil Procedure 34(a) and includes writings, drawings, graphs, charts,
photographs, audio and video recordings, computer records, and other data compilations from
which the information can be obtained and translated, if necessary, through detection devices into
reasonably usable form. A draft or non-identical copy is a separate document within the meaning

of the term.

CONDUCT PROHIBITIONS

I. INJUNCTIVE PROVISIONS

A. IT IS THEREFORE ORDERED that in connection ;vith the advertising,
promotion, offering for sale, or sale of any Franchise or Business Venture, defendants Internet
Marketing Group, Inc., OneSetPrice, Inc., First Choice Terminal, Inc. (a Louisiana corporation),
First Choice Terminal, Inc. (an Arizona corporation), B & C Ventures, Inc., RPM Marketing
Group, Inc., National Event Coordinators, Inc., David G. Cutler, Cindy Gannon, Paul D.
Bonnallie, Tisa Christiana Spraul and Michael J. Hatch, and each of their successors, assigns,
directors, officers, agents, servants, employees, subsidiaries, and affiliates, and those persons in
active concert or participation with them who receive actual notice of this Order by personal
service ‘.or otherwise, whether acting directly or through any entity, corporation, subsidiary,

division, or other device, are hereby temporarily restrained and enjoined from misrepresenting,

Page 5



expressly or by implication, any material fact, including, but not limited to, misrepresenting:

1. That purchasers of a Franchise or Business Venture are likely to earn
substantial income;

2. That purchasers of a Franchise or Business Venture will receive full refunds if
they do not receive, within a specified period of time, the equipment, supplies
or products necessary to begin substantial operation of their business;

3. That purchasers of a Franchise or Business Venture will receive full refunds if
they cancel their purchase agreements within three days; and

4. That purchasers of a Franchise or Business Venture will receive full refunds of
cash down payments if they are unable to obtain financing for, or otherwise
afford payment of, the balance due under their purchase agreements.

B. IT IS FURTHER ORDERED that in connection with the advertising, promotion,
offering for sale, or sale of any Franchise or Business Venture, defendants Internet Marketing
Group, Inc., OneSetPrice, Inc., First Choice Terminal, Inc. (a Louisiana corporation), First
Choice Terminal, Inc. (an Arizona corporation), B & C Ventures, Inc., RPM Marketing Group,
Inc., National- Event Coordinators, Inc., David G. Cutler, Cindy Gannon, Paul D. Bonnallie, Tisa
Christiana Spraul and Michael J. Hatch, and each of their successors, assigns, directors, officers,
agents, servants, employees, subsidiaries, and affiliates, and those persons in active concert or
participation with them who receive actu‘al notice of this Order by personal service or otherwise,
whethe; acting directly or through any entity, corporation, subsidiary, division, or other device,

are hereby temporarily restrained and enjoined from:
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1. Failing to provide, no later than ten (10) business days before any consumer
signs a purchase agreement or tenders any payment for such Franchise or
Business Venture, a complete and accurate basic disclosure statement that
discloses all of the categories of information set forth in Section 436.1(a)(1)-
(24) of the Franchise Rule; and

2. Failing to provide any prospective purchaser of a Franchise or Business
Venture with an earnings claim document or other disclosures required by
Section 436.1(b) - (e) of the Franchise Rule, in the manner and within the
times specified by the Franchise Rule.

C. IT IS FURTHER ORDERED that defendants Internet Marketing Group, Inc.,
OneSetPrice, Inc., First Choice Terminal, Inc. (a Louisiana corporation), First Choice Terminal,
Inc. (an Arizona corporation), B & C Ventures, Inc., RPM Marketing Group, Inc., National Event
Coordinators, Inc., David G. Cutler, Cindy Gannon, Paul D. Bonnallie, Tisa Christiana Spraul,
and Michael J. Hatch, and each of their successors, assigns, directors, officers, agents, servants,
employees, subsidiaries, and affiliates, and those persons in active concert or participation with
them wﬁo receive actual notice of this Order by personal service or otherwise, whether acting
directly or through any entity, corporation, subsidiary, division, or other device, are hereby
temporarily restrained and enjoined from violating or assisting others in violating any provision
of the Telemarketing Sales Rule, 16 C.F.R. Part 310, including, but not limited to initiating or
causiné others to initiate outbound calls to telephone numbers listed on the National Do Not Call

Registry, in violation of Section 310.4(b)(1)(111)(B) of the Telemarketing Sales Rule, 16 C.F.R. §
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310.4(b)(1)(1ii)(B).

TEMPORARY RECEIVERSHIP PROVISIONS

II. APPOINTMENT OF TENEORARY%%(}I}EEM;
0 v
Lec :

IT IS FURTHER ORDERED that 2060 Evans ¢ Ascocratts 'is appointed as

temporary receiver (the “Temporary Receiver”), with the full power of an equity receiver, for the
Receivership Defendants and of all the funds, properties, premises, accounts and other assets
directly or indirectly owned, beneficially or otherwise, by the Receivership Defendants with
directions and authority to accomplish the following:

A. Assume full control of the Receivership Defendants by removing defendants David
G. Cutler, Cindy Gannon, Paul D. Bonnallie, Tisa Christiana Spraul, and Michael J.
Hatch, and any other officer, independent contractor, employee, or agent of the
Receivership Defendants from control and management of the affairs of the
Receivership Defendants;

B. Collect, marshal, and take custody, control and possession of all the funds, property,
prémises, accounts, mail and other assets of, or in the possession or under the control
of, the Receivership Defendants, wherever situated, the income and profits therefrom,
and all sums of money now or hereafter due or owing to the Receivership Defendants,
with full power to: collect, receive and take possession of all goods, chattels, rights,
credits, monies, effects, lands, leases, books and records, work papers, records of

accounts, including computer-maintained information, contracts, financial records,
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monies on hand in banks and other financial institutions, and other papers and
documents of the Receivership Defendants, and other individuals or corporations
whose interests are now held by or under the direction, possession, custody or control
of the Receivership Defendants;

. Perform all acts necessary to conserve, hold, manage, and preserve the value of those
assets in order to prevent any irreparable loss, damage and injury to business
opportunity purchasers, and all acts incidental thereto, including the suspension of
operations;

. Perform all acts necessary to ensure that the Receivership Defendants are in
compliance with the provisions of this Order, including ceasing all advertising,
marketing, offering or providing or assisting others in doing the same which contains
any false or misleading statements of material fact or which fail to disclose all
information material to a consumer’s decision to purchase any Franchise or Business
Venture sold by the Receivership Defendants;

. Make best efforts to notify the purchasers of any Franchise or Business Venture sold
by the Receivership Defendants about this Order; such efforts can include posting this
Order on any World Wide Web pages currently maintained by the Receivership
Defendants;

Enter into agreements in connection with administration of the receivership,
including, but not limited to: (1) the retention and employment of investigators,

attorneys or accountants of the Temporary Receiver’s choice, including, without
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limitation, members and employees of the Temporary Receiver’s firm, to assist,
advise, and represent the receiver; and (2) the movement and storage of any
equipment, furniture, records, files or other physical property of the Receivership
Defendants;

. Institute, prosecute, compromise, adjust, intervene in or become party to such actions
or proceedings in state, federal or foreign courts that the Temporary Receiver deems
necessary and advisable to preserve the value of the properties of the Receivership
Defendants, or that the Temporary Receiver deems necessary and advisable to carry
out the Temporary Receiver’s mandate under this Order, and likewise to defend,
compromise, adjust or otherwise dispose of any or all actions or proceedings
instituted against the Temporary Receiver or the Receivership Defendants that the
Temporary Receiver deems necessary and advisable toi preserve the properties of the
Receivership Defendants, or that the Temporary Receiver deems necessary and
advisable to carry out the Temporary Receiver’s mandate under this Order;

. Prepare and submit a Report to this Court and to the parties, not less than three (3)
days prior to the scheduled Preliminary Injunction Hearing, describing the business
activities of the Receivership Defendants, including, but not limited to: the number of
purchasers of all Franchises and Business Ventures sold by Internet Marketing Group,
Inc., OneSetPrice, Inc., First Choice Terminal, Inc. (a Louisiana corporation), First
Choice Terminal, Inc. (an Arizona corporation), B & C Ventures, Inc., RPM

Marketing Group, Inc., and National Event Coordinators, Inc.; the amount of money
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received by Internet Marketing Group, Inc., OneSetPrice, Inc., First Choice Terminal,
Inc. (a Louisiana corporation), First Choice Terminal, Inc. (an Arizona corporation),
B & C Ventures, Inc., RPM Marketing Group, Inc., and National Event Coordinators,
Inc., from purchasers of those Franchises and Business Ventures; the number and
aggregate amount of reactivation comumissions paid by OneSetPrice, Inc., to
purchasers of its Franchises and Business Ventures; the number of public-access
Internet terminalé provided by Internet Marketing Group, Inc., First Choice Terminal,
Inc. (a Louisiana corporation), First Choice Terminal, Inc. (an Arizona corporation),
B & C Ventures, Inc., and/or RPM Marketing Group, Inc., to purchasers of the
Franchises and Business Ventures sold by those defendants; the number of
purchasers of Franchises and Business Ventures who requested refunds from Internet
Marketing Group, Inc., OneSetPrice, Inc., First Choice‘Terminal, Inc. (a Louisiana
corporation), First Choice Terminal, Inc. (an Arizona corporation), B & C Ventures,
Inc., RPM Marketing Group, Inc., or National Event Coordinators, Inc.; the amount of
money refunded by Internet Marketing Group, Inc., OneSetPrice, Inc., First Choice
Terminal, Inc. (a Louisiana corporation), First Choice Terminal, Inc. (an Arizona
corporation), B & C Ventures, Inc., RPM Marketing Group, Inc., and/or National
Event Coordinators, Inc. to purchasers of their Franchises and Business Ventures; the
number of outbound telemarketing calls made by or on behalf or Internet Marketing
Group, Inc., OneSetPrice, Inc., First Choice Terminal, Inc. (a Louisiana corporation),

First Choice Terminal, Inc. (an Arizona corporation), B & C Venturs, Inc., RPM
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Marketing Group, Inc., and National Event Coordinators, Inc., and the telephone
numbers to which those calls were made; and the role of defendants David G. Cutler,
Cindy Gannon, Paul D. Bonnallie, Tisa Christiana Spraul and Michael J. Hatch, and
any other officers or directors of Internet Marketing Group, Inc., OneSetPrice, Inc.,
First Choice Terminal, Inc. (a Louisiana corporation), First Choice Terminal, Inc. (an
Arizona corporation), B & C Ventures, Inc., RPM Marketing Group, Inc., and
National Event C.oordinators, Inc.; and
I Conduct expedited discovery in order to prepare the Temporary Receiver’s Report,
referenced above, prior to the Preliminary Injunction Hean'ng' Such expedited
discovery can, at the Temporary Receiver’s sole discretion, include oral depositions
on three (3) business days’ notice to the deponent and expedited interrogatories,
requests for admission, or requests for production of documents requiring responses
within three (3) business days after service of the discovery requests. 9
The Temporary Receiver and all personnel hired by the Temporary Receiver as herein
authorized, including counsel to the Temporary Receiver and accountants, are entitled to
reasonable compensation for the performance of duties pursuant to this Order and for the cost of
actual out-of-pocket expenses incurred by them, from the assets now held by or in the possession
or control of, or which may be received by, the Receivership Defendants. The Temporary
Receiver shall file with the Court and serve on the parties periodic requests for the payment of

such reasonable compensation, with the first such request due prior to sixty days after the date of

this Order. The Temporary Receiver shall not increase the Temporary Receiver’s fee rate billed
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to the receivership estate without prior approval of the Court.

The Temporary Receiver shall file with the Clerk of this Court a bond in the sum of
$45,2 O3 with sureties to be approved by the Court, conditioned that the Temporary
Receiver will well and truly perform the duties of the office and abide by and perform all acts the
Court directs.

III. ACCESS TO BUSINESS RECORDS

IT IS FURTHER ORDERED that defendants shall allow the Temporary Receiver
appointed herein and his/her representatives, agents, and assistants immediate access to the
business premises of the Receivership Defendants, and any other location where property or
business records of the Receivership Defendants are located. Such locations specifically include,
but are not limited to:

Internet Marketing Group, Inc.

300 North Maple Street

Lebanon, TN 37184

OneSetPrice, Inc.

6220 South Orange Blossom Trail, Suites 318, 320 and/or 511
Orlando, Florida 32809

RPM Marketing Group, Inc.

6220 South Orange Blossom Trail, Suites 318, 320 and/or 511
Orlando, Florida 32809

National Event Coordinators, Inc.

1207 35™ Street, Building B

Orlando, Florida 32805

The Temporary Receiver is authorized to employ the assistance of law enforcement officers as he

or she deems necessary to effect service and to implement peacefully the provisions of this
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Order. The purpose of access shall be to take custody, control and possession of all of business
premises, property, assets, records and documents of the Receivership Defendants.

If any business records or property relating to the Receivership Defendants are located in
the personal residence of a defendant and request to enter such residence is denied, then such
defendant shall, within forty-eight (48) hours of service of this Order:

A. Produce to the Temporary Receiver, at a location designated by the Temporary
Receiver, all conﬁacts, accounting data, written or electronic correspondence,
advertisements, computer tapes, discs, or other computerized or electronic records,
books, written or printed records, handwritten notes, telephone logs, telephone scripts,
telephone bills, receipt books, ledgers, membership records and lists, refund records,
receipts, ledgers, bank records (including personal and business monthly statements,
canceled checks, records of wire transfers, and check fegisters), appointment books,
copies of federal, state or local business or personal income or property tax returns,
1099 forms, title records and other documents or records of any kind that relate to

- defendants’ business practices; and

B. Produce to the Temporary Receiver, at a location designated by the Temporary
Receiver, all computers and data in whatever form used by defendants, relating, in
whole or in part, to defendants’ business practices.

IV.  TURN OVER POSSESSION AND CUSTODY TO RECEIVER
‘IT IS FURTHER ORDERED that, immediately upon service of this Order upon them,

defendants, and any other person or entity served with a copy of this Order, shall forthwith, or
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within such time as permitted by the Temporary Receiver in writing, deliver over to the
Temporary Receiver:

A. Possession and custody of all assets including, but not limited to, funds and property
owned beneficially or otherwise, wherever situated, of the Receivership Defendants;

B. Possession and custody of all books and records of accounts, all financial and
accounting records, balance sheets, income statements, bank records (including
monthly statemel;ts, canceled checks, records of wire transfers, and check registers),
client lists, title documents, and other papers of the Receivership Defendants;

C. Possession and custody of all funds and other assets belongir;g to members of the
public now held by the Receivership Defendants;

D. All keys, computer passwords, entry codes, combinations to locks required to open or
gain access to any of the property or effects, and all rnc;nies in any bank deposited to
the credit of the Receivership Defendants, wherever situated; and

E. Information identifying the accounts, employees, properties, or other assets or
obligations of the Receivership Defendants.

V.  PLAINTIFF’S ACCESS TO BUSINESS RECORDS

IT IS FURTHER ORDERED that defendants and the Temporary Receiver shall allow
plaintiff’s representatives, agents, and assistants immediate access to the defendants’ business
premises, mail drops, storage facilities, and all other business locations used by defendants,
including but not limited to: 300 North Maple Street, Lebanon, Tennessee 37184; 6220 South

Orange Blossom Trail, Suites 318, 320 and/or 511, Orlando, Florida 32809; and 1207 35% Street,
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Building B, Orlando, Florida 32805. The purpose of the access shall be to inspect and copy
materials relevant to this action. The Temporary Receiver shall have discretion to regulate the
time, place, and manner of such access consistent with this purpose. The Commission may
remove materials from defendants’ business premises so they may be inspected, inventoﬁed, and
copied. The Commission shall return materials so removed within five (5) business days of
completing said inventory and copying. To the extent defendants or third parties turn over to the
Temporary Receiver records.relating to defendants’ business, but not kept at defendants’
business premises, defendants and the Temporary Receiver shall also allow plaintiff’s
representatives, agents and assistants access to those additional records. The Temporary
Receiver shall have discretion to regulate the time, place, and manner of such access consistent
with this purpose. The Commission may remove those additional materials so they may be
inspected, inventoried, and copied. The Commission shall return inaterials so removed within
five (5) business days of completing said inventory and copying.
V1. STAY OF OTHER ACTIONS

IT IS FURTHER ORDERED that except by leave of this Court, during the pendency of
the recei‘versh'ip ordered herein, defendants and all customers, principals, investors, creditors,
stockholders, lessors, and other persons seeking to establish or enforce any claim, right or interest
against or on behalf of the Receivership Defendants, and all others acting for or on behalf of such
persons, including attorneys, trustees, agents, sheriffs, constables, marshals, and other officers
and their deputies, and their respective attorneys, servants, agents and employees be and are

hereby stayed from:
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. Commencing, prosecuting, continuing or enforcing any suit or proceeding against the
Receivership Defendants, except that such actions may be filed to toll any applicable
statute of limitations;

. Commencing, prosecuting, continuing or entering any suit or proceeding in the name
or on behalf of the Receivership Defendants;

. Accelerating the due date of any obligation or claimed obligation, enforcing any lien
upon, or taking of attempting to take possession of, or retaining possession of
property of the Receivership Defendants, or any property claimed by the Receivership
Defendants, or attempting to foreclose, forfeit, alter or temn'ﬁate any of interest in
property held by the Receivership Defendants, including, without limitation, the
establishment, granting, or perfection of any security interest, whether such acts are
part of a judicial proceeding or otherwise;

. Using self-help or executing or issuing, or causing the execution or issuance of any
court attachment, subpoena, replevin, execution or other process for the purpose of
impounding or taking possession of or interfering with, or creating or enforcing a lien
upon any property, wheresoever located, owned by or in the possession of the
Receivership Defendants or the Temporary Receiver appointed pursuant to this Order
or any agent appointed by said Temporary Receiver; and

. Doing any act or thing whatsoever to interfere with the Temporary Receiver taking
control, possession or management of the property subject to this receivership, or to in

any way interfere with the Temporary Receiver, or to harass or interfere with the
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duties of the Temporary Receiver; or to interfere in any manner with the exclusive

jurisdiction of this Coud over the property and assets of the Receivership Defendants,

including the filing by David G. Cutler, Cindy Gannon, Paul D. Bonnallie, Tisa

Christiana Spraul, or Michael J. Hatch of a petition for relief under the United States

Bankruptcy Code, 11 U.S.C. § 101 et seq., as to the Receivership Defendants.
Provided, however, nothing in this Paragraph shall prohibit any federal or state law enforcement
or regulatory authority from ;:ommencing or prosecuting an action against the Receivership
Defendants.

ASSET & RECORD RETENTION
VII. ASSET FREEZE
IT IS FURTHER ORDERED that defendants Internet Marketing Group, Inc.,
OneSetPrice, Inc., First Choice Terminal, Inc. {a Louisiana corporétion), First Choice Terminal,
Inc. (an Arizona corporation), B & C Ventures, Inc., RPM Marketing Group, Inc., National Event
Coordinators, Inc., David G. Cutler, Cindy Gannon, Paul D. Bonnallie, Tisa Christiana Spraul
and Michael J. Hatch, and each of their successors, assigns, directors, officers, agents, servants,
employees, subsidiaries, and affiliates, and those persons in active concert or participation with
them who receive actual notice of this Order by personal service or otherwise, whether acting
directly or through any entity, corporation, subsidiary, division, or other device, are hereby
temporarily restrained and enjoined from:
‘A. Transferring, converting, encumbering, selling, concealing, dissipating, disbursing,

assigning, spending, withdrawing, perfecting a security interest in, or otherwise
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disposing of any funds, property, accounts, contracts, shares of stock, lists of
consumer names, or other assets, wherever located, including outside the United
States, that are (1) owned or controlled, directly or indirectly, by any defendant, in
whole or in part; (2) in the actual or constructive possession of any defendant; or (3)
owned, controlled by, or in the actual or constructive possession of any corporation,
partnership, or other entity directly or indirectly owned, managed, or controlled by, or
under common cbntrol with any defendant, including but not limited to, any assets
held by, for, or under the name of any defendant at any bank or savings and loan
institution, or with any broker-dealer, escrow agent, title company, commodity trading
company, precious metal dealer, or other financial institution or depository of any
kind;

B. Opening or causing to be opened any safe deposit boxés, titled in the name of any
defendant, or subject to access by any defendant; and

C. Incurring charges or cash advances on any credit card issued in the name, singly or
jointly, of any defendant.

IT ISFURTHER ORDERED that the assets affected by this Paragraph shall include

both existing assets and assets acquired after the effective date of this Order.

VIII. REPATRIATION OF ASSETS AND DOCUMENTS LOCATED IN FOREIGN
COUNTRIES

IT IS FURTHER ORDERED that defendants Internet Marketing Group, Inc.,

OneSetPrice, Inc., First Choice Terminal, Inc. (a Louisiana corporation), First Choice Terminal,

Page 19



Inc. (an Arizona corporation), B & C Ventures, Inc., RPM Marketing Group, Inc., National Event
Coordinators, Inc., David G. Cutler, Cindy Gannon, Paul D. Bonnallie, Tisa Christiana Spraul
and Michael J. Hatch, and each of their successors, assigns, directors, officers, agents, servants,
employees, subsidiaries, and affiliates, and those persons in active concert or participation with
them who receive actual notice of this Order by personal service or otherwise, whether acting
directly or through any entity, corporation, subsidiary, division, or other device, whether acting
through any trust, corporatidﬁ, subsidiary, division, or other device, shall:

A. Within three (3) business days following the service of this Order, take such steps as
are necessary to transfer to the territory of the United States of America all documents
and assets, that are located outside of such territory and are held by or for defendants
or are under defendants’ direct or indirect control, jointly, severally, or individually;

B. Within three (3) business days following service of thié Order, provide the plaintiff
with a full accounting of all documents and assets, that are located outside of the
territory of the United States of America and are held by or for defendants or are
under defendants’ direct or indirect control, jointly, severally, or individually;

C. Hold and retain all transferred documents and assets, and prevent any transfer,
disposition, or dissipation whatsoever of any such assets or funds, except for transfers
to the Temporary Receiver; and

D. Provide plaintiff access to defendants’ records and documents held by financial
institutions outside the territorial United States, by signing the Consent to Release of

Financial Records attached hereto as Attachment A.
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IX. INTERFERENCE WITH REPATRIATION
IT IS FURTHER ORDERED that defendants Internet Marketing Group, Inc.,
OneSetPrice, Inc., First Choice Terminal, Inc. (a Louisiana corporation), First Choice Terminal,
Inc. (an Arizona corporation), B & C Ventures, Inc., RPM Marketing Group, Inc., National Event
Coordinators, Inc., David G. Cutler, Cindy Gannon, Paul D. Bonnallie, Tisa Christiana Spraul
and Michael J. Hatch, and each of their successors, assigns, directors, officers, agents, servants,
employees, subsidiaries, and“ affiliates, and those persons in active concert or participation with
them who receive actual notice of this Order by personal service or otherwise, whether acting
directly or through any entity, corporation, subsidiary, division, or other device, are hereby
temporarily restrained and enjoined from taking any action, directly or indirectly, which may
result in the encumbrance or dissipation of foreign assets, or in the hindrance of the repatriation
required by Paragraph VIII of this Order, including but not limite(i to:
A. Sending any statement, letter, fax, e-mail or wire transmission, telephoning or
engaging in any other act, directly or indirectly, that results in a determination by a
foreign trustee or other entity that a “duress” event has occurred under the terms of a
foreign trust agreement until such time that all assets have been fully repatriated
pursuant to Paragraph VII of this Order; or
B. Notifying any trustee, protector or other agent of Internet Marketing Group, Inc.,
OneSetPrice, Inc., First Choice Terminal, Inc. (a Louisiana corporation), First Choice
Terminal, Inc. (an Arizona corporation), B & C Ventures, Inc., RPM Marketing

Group, Inc., National Event Coordinators, Inc., David G. Cutler, Cindy Gannon, Paul
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D. Bonnallie, Tisa Christiana Spraul, and Michael J. Hatch, or other related entities of
the existence of this Order, or of the fact that repatriation is required pursuant to a
Court Order, until such time that all assets have been fully repatriated pursuant to
» Paragraph VIII of this Order.
X. FINANCIAL STATEMENTS
IT IS FURTHER ORDERED that not less than three (3) days prior to the scheduled
date and time for the heaﬁng on a preliminary injunction, but in no event later than ten (10) days
after entry of this Order, each defendant shall provide the Commission and Temporary Receiver
with a completed financial statement, on the forms attached to this Order as Attachments B and
C, for each defendant individuélly and for each corporation of which such defendant is an officer,
as of the date of service of this Order upon such defendant.
XI. CONSUMER CREDIT REPORTS
IT IS FURTHER ORDERED that pursuant to Section 604(1) of the Fair Credit
Reporting Act, 15 U.S.C. § 1681b(1), any consumer reporting agency may furnish a consumer
report concerning any of the defendants to the Commission.
XII. PRESERVATION OF RECORDS
IT IS FURTHER ORDERED that defendants Internet Marketing Group, Inc.,
OneSetPrice, Inc., First Choice Terminal, Inc. (a Louisiana corporation), First Choice Terminal,
Inc. (an Arizona corporation), B & C Ventures, Inc., RPM Marketing Group, Inc., National Event
Coordinators, Inc., David G. Cutler, Cindy Gannon, Paul D. Bonnallie, Tisa Christiana Spraul,

and Michael J. Hatch, and each of their successors, assigns, directors, officers, agents, servants,
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employees, subsidiaries, and affiliates, and those persons in active concert or participation with
them who receive actual notice of this Order by personal service or otherwise, whether acting
directly or through any entity, corporation, subsidiary, division, or other device, are hereby
temporarily restrained and enjoined from destroying, erasing, mutilating, concealing, altering,
transferring, or otherwise disposing of, in any manner, directly or indirectly, any contracts,
accounting data, correspondence, advertisements, computer tapes, discs, or other computerized
records, books, written or pﬁnted records, handwritten noteé, telephone logs, telephone scripts,
receipt books, ledgers, personal and business canceled checks and check registers, bank
statements, appointment books, copies of federal, state or-local businesé or personal income or
property tax returns, and other documents or records of any kind that relate té the business
practices or business or personal finances of the defendants, individually and jointly.
XIII. MAINTENANCE OF CURRENT BUSINESS RECORDS

IT IS FURTHER ORDERED that defendants Internet Marketing Group, Inc.,
OneSetPrice, Inc., First Choice Terminal, Inc. (a Louisiana corporation), First Choice Terminal,
Inc. (an Arizona corporation), B & C Ventures, Inc., RPM Marketing Group, Inc., National Event
Coordinators, Inc., David G. Cutler, Cindy Gannon, Paul D. Bonnallie, Tisa Christiana Spraul,
and Michael J. Hatch, and each of their successors, assigns, directors, officers, agents, servants,
employees, subsidiaries, or affiliates, and those persons in active concert or participation with
them who receive actual notice of this Order by personal service or otherwise, whether acting
directly or through any entity, corporation, subsidiary, division, or other device, are hereby

temporarily restrained and enjoined from:
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A. Failing to create and maintain documents that, in reasonable detail, accurately, fairly,
and completely reflect their incomes, disbursements, transactions, and use of money;
and

B. Creating, operating, or exercising any control over any business entity, including any
partnership, limited partnership, joint venture, sole proprietorship or corporation,
without first providing the Commission with a written statement disclosing: (1) the
name of the busiﬁess entity; (2) the address and telephone number of the business
entity; (3) the names of the business entity’s officers, directors, principals, managers
and employees; and (4) a detailed description of the business entity’s intended
activities.

XIV. RETENTION OF ASSETS AND RECORDS

IT IS FURTHER ORDERED that, any financial or brokérage institution, business
entity, or person served with a copy of this Order that holds, controls or maintains custody of any
account or asset of the defendants, controlled or maintained custody of any such account or asset
at any time since the date of entry of this Order shall:

A. Hold and retain within its control and prohibit the withdrawal, removal, assignment,
transfer, pledge, encumbrance, disbursement, dissipation, conversion, sale, or other
disposal of any such asset except by further order of the Court;

B. Deny defendants access to any safe deposit box, that is:

1. titled in the name of any such defendant, either individually or jointly; or

2. | otherwise subject to access by any such defendant;
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C. Provide the Commission’s counsel and the Temporary Receiver appointed herein,
within five (5) business days of receiving a copy of this Order, a sworn statement
setting forth:

1. the identification number of each such account or asset titled in the name,
individualiy or jointly, of any of the defendants, or held on behalf of, or for the
benefit of, any of the defendants;

2. the balanée of each such account, or a description of the nature and value of
such asset as of the close of business on the day on which this Order is served,
and, if the account or other asset has been closed or removed, the date closed
or removed, the total funds removed in order to close the account, and the
name of the person or entity to whom such account or other asset was
remitted; and

3. the identification of any safe deposit box, that is either titled in the name,
individually or jointly, of any defendant, or is otherwise subject to access by
any defendant;

D. Upon the request of the Commission or the Temporary Receiver, promptly provide
the Commission with copies of all records or other documentation pertaining to such
account or asset, including but not limited to originals or copies of account
applications, account statements, signature cards, checks, drafts, deposit tickets,
transfers to and from the accounts, all other debit and credit instruments or slips,

curreﬁcy transaction reports, 1099 forms, and safe deposit box logs. Any such
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financial institution, account custodian, or other aforementioned entity may arrange
for the Commission to obtain copies of any such records which the Commission
seeks; and

E. Cooperate with all reasonable requests of the Temporary Receiver relating to
implementation of this Order, including transferring funds at his direction.

NOTIFICATION PROVISIONS

XV. DISTRIBUTION OF ORDER BY DEFENDANTS

IT IS FURTHER ORDERED that defendants Internet Marketing Group, Inc.,
OneSetPrice, Inc., First Choice Terminal, Inc. (a Louisiana corporation), First Choice Terminal,
Inc. (an Arizona corporation), B & C Ventures, Inc., RPM Marketing Group, Inc., National Event
Coordinators, Inc., David G. Cutler, Cindy Gannon, Paul D. Bonnallie, Tisa Christiana Spraul,
and Michael J. Hatch shall immediately provide a copy of this Order to each affiliate, subsidiary,
division, sales entity, successor, assign, officer, director, employee, agent, attorney, and
representative of any defendant, and shall, within ten (10) days from the date of entry of this
Order, provide the Commission with a sworn statement that defendants have complied with this
provision of the Order, which statement shall include the names and addresses of each such
person or entity who received a copy of the Order.
XVI. SERVICE OF ORDER

IT IS FURTHER ORDERED that copies of this Order may be served by any means,
including facsimile transmission and overnight delivery service, upon any financial institution or

other entity or person that may have possession, custody, or control of any documents or assets of
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any defendant, or that may be subject to any provision of this Order. Pursuant to Fed. R. Civ. P.
4(c)(2), this Order and the initial papers filed in this matter may be served on defendants, upon
the business premises of the defendants, and upon any financial institution or other entity or
person that may have possession, custody or control of any documents or assets of any
defendants, or that may be subject to any provision of this Order, by employees of the
Commission, by employees of any other law enforcement agency, by any agent of plaintiff or by
any agent of any process ser;zice retained by plaintiff.
PRELIMINARY INJUNCTION PROCEEDINGS

XVII. SERVICE OF PLEADINGS |

IT IS FURTHER ORDERED that the parties shall serve and file with this Court all
memoranda, affidavits and other evidence upon which they intend to rely at the preliminary
injunction hearing set herein not later than 4:00 p.m. (CDT) of the second day prior to the
hearing date. Service on the Commission shall be performed by delivery to the attention of
Deborah Dawson at the Federal Trade Commission, Southwestern Region, 1999 Bryan Street,
Suite 2150, Dallas, Texas 75201, or by facsimile transmission to (214) 953-3079.
XVII. WITNESS IDENTIFICATION

IT IS FURTHER ORDERED that, if any party to this action intends to present the
testimony of any witness at the hearing on a preliminary injunction in this matter, that party shall,
at least forty-eight (48) hours prior to the scheduled date and time of hearing, file with this Court
and serve on all other parties a statement disclosing the name, address, and telephone number of

any such witness, and either a summary of the witness’s expected testimony, or the witness’s
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affidavit revealing the substance of such witness’s expected testimony. Service on the
Commission shall be performed by delivery to the attention of Deborah Dawson at the Federal
Trade Commission, Southwestern Region, 1999 Bryan Street, Suite 2150, Dallas, Texas 75201,
or by facsimile transmission to (214) 953-3079.
XIX. EXPEDITED ASSET DISCOVERY

IT IS FURTHER ORDERED that in anticipation of the preliminary injunction hearing
set herein, the Commission ié granted leave to conduct expedited discovery regarding
defendants’ assets. The Commission may depose any \;/itness regarding defendants’ assets at any
time after the date of this Order upon three (3) business days’ notice. The defendants shall
respond to any asset related interrogatories, requests for admissions, or requests for production of
documents within four (4) business days after service of the discovery request. Any discovery
taken or propounded by the Commission pursuant to this Paragraph is in addition to, and not
subject to, any limits on the quantity of permissible discovery provided for in the Federal Rules
of Civil Procedure or the rules of this Court. Any limitations and conditions set forth in the
Federal Rule of Civil Procedure or the rules of this Court regarding subsequent depositions of an
individual shall not apply to depositions taken pursuant to this Paragraph.

XX. PRELIMINARY INJUNCTION HEARING

IT IS FURTHER ORDERED, pursuant to Fed. R. Civ. P. 65(b), that defendants ghal

appear before this Cour/t‘ on the _day of , 2004 at o’clock ___.m.,,
at the United States Courthouse and Federal Building, 801 Broadway, Nashville, Tennessee

37203, to show cause, if there is any, why this Court should not enter a preliminary injunction,
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pending final ruling on the Complaint against defendants, enjoining them from further violations
of Section 5(a) of the Federal Trade Commission Act, 15 U.S.C. § 45(a), the Franchise Rule, 16
C.F.R. Part 436, and the Telemarketing Sales Rules,16 C.F.R. Part 310, as amended, continuing
the freeze of their assets, and imposing such additional relief as may be appropriate.

XXI. DURATION OF TEMPORARY RESTRAINING ORDER

IT IS FURTHER ORDERED that this temporary restraining order shall expire on

i ’ 7 g , 2004, at 5:00 p.m., unless before such time, the Order is extended for good

cause shown, or by consent of the parties.
XXII. RETENTION OF JURISDICTION

IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this matter for

all purposes.

IT IS SO ORDERED.

Y

ENTERED, this & Yday of M , 2004.

UNITED STATES DI ICT JUDGE
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Consent to Release of Financial Records

1, , of the State of in‘the United

States of America, do hereby direct any bank or trust company at which I have a bank account of
any kind or at which a corporation or other entity has a bank account of any kind upon which I
am authorized to draw, and its officers, employees and agents, to disclose all information and
deliver copies of all documents of every nature in your possession or control which relate to the
said bank accounts to any attorney of the Federal Trade Commission, and to give evidence
relevant thereto, in the matter of the Federal Trade Commission v. Internet Marketing Group,

Inc., et al., Civ. Action No. , now pending in the United States District Court for

the Middle District of Tennessee, and this shall be irrevocable authority for so doing. This
direction is intended to apply to the laws of countries other than the United States which restrict
or prohibit the disclosure of bank information without the consent of the holder of the account,
and shall be construed as consent with respect thereto, and the same shall apply to any of the

bank accounts for which I may be a relevant principal.

Dated: | 2003

Signature:

Printed full name:
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FEDERAL TRADE COMMISSION

FINANCIAL STATEMENT OF INDIVIDUAL DEFENDANT

Instructions:

1.

Complete all items. Enter “None” or “N/A” (“Not Applicable”) where appropriate. If you cannot fully answer a
question, explain why.

“Dependents” include your live-in companion, dependent children, or any other person, whom you or your
spouse (or your children’s other parent) claimed or could have claimed as a dependent for tax purposes at any
time during the past five years.

“Assets” and “Liabilities” include ALL assets and liabilities, located within the United States or elsewhere,
whether held individually or jointly.

Attach continuation pages as needed. On the financial statement, state next to the Item number that the Item is
being continued. On the continuation page(s), identify the Item number(s) being continued.

Type or print legibly.
Initial each page in the space provided in the lower right corner.

Sign and date the completed financial statement on the last page.

Penalty for False Information:

Federal law provides that any person may be imprisoned for not more than five years, fined, or both, if such person:

(1) “in any matter within the jurisdiction of any department or agency of the United States knowingly and
willfully falsifies, conceals or covers up by any trick, scheme, or device a material fact, or makes any false,
fictitious or fraudulent statements or representations, or makes or uses any false writing or document knowing the

same to contain any false, fictitious or fraudulent statement or entry” (18 U.S.C. § 1001); ‘

(2) “inany ... statement under penalty of perjury as permitted under section 1746 of title 28, United States
Code, willfully subscribes as true any material matter which he does not believe to be true” (18 U.S.C. § 1621);
or

(3) “in any (.. . statement under penalty of perjury as permitted under section 1746 of title 28, United States
Code) in any proceeding before or ancillary to any court or grand jury of the United States knowingly makes any
false material declaration or makes or uses any other information . . . knowing the same to contain any false
material declaration (18 U.S.C. § 1623).

For a felony conviction under the provisions cited above, federal law provides that the fine may be not more than the
greater of (1) $250,000 for an individual or $500,000 for a corporation, or (ii) if the felony results in pecuniary gain to any
person or pecuniary loss to any person other than the defendant, the greater of twice the gross gain or twice the gross loss.
18 U.S.C. § 3571. '
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BACKGROUND INFORMATION

Item 1. Informétion About You

Your Full Name Social Security No. _
Place of Birth Date of Birth Drivers License No.
Current Address From (Date)
Rent or Own? Telephone No. Facsimile No.

E-Mail Address Internet Home Page

‘Previous Addresses for past five years:-

Address Rent or Own? From/Until

Address Rent or Own? From/Until

» Identify any other name(s) and/or social security number(s) you have used, and the time period(s) during which they

were used

Item 2. Information About Your Spouse or Live-In Companion
Spouse/Companion's Name Social Security No.
Place of Birth Date of Birth

Identify any other name(s) and/or social security number(s) your spouse/companion has used, and the time period(s)

during which they were used

Address (if different from yours)

From (Date) Rent or Own? Telephone No.

Employer’s Name and Address

Job Title Years in Present Job _ Annual Gross Salary/Wages $

Item 3. Information About Your Previous Spouse

Previous Spouse’s Name & Address

Social Security No. Date of Birth
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Item 4. Contact Information

Name & Address of Nearest Living Relative or Friend

Telephone No.
Item 5. Information About Dependents Who Live With You
»Name Date of Birth
Relationship Social Security No.
»Name Date of Birth
Relationship ; Social Security No.
»Name Date of Birth
Relationship Social Security No. _.
Item 6. Information About Dependents Whp Do Not Live With You
»Name & Address
Date of Birth Relationship Social Security No.
»Name Address
Date of Birth Relationship Social Security No.
»Name & Address
Date of Birth Relationship Social Security No.
Item 7. Empldyment Information

Provide the following information for this year-to-date and for each of the previous five full years, for each company of
which you were a director, officer, employee, agent, contractor, participant or consultant at any time during that period.
“Income” includes, but is not limited to, any salary, commissions, draws, consulting fees, loans, loan payments,
dividends, royalties or other benefits for which you did not pay (e.g., health insurance premiums, automobile lease or
loan payments) received by you or anyone else on your behalf.

»Company Name & Address

Dates Employed: From (Month/Year) To (Month/Year)

Positions Held with Beginning and Ending Dates
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Item 7. continued

Income Received: This year-to-date: $ : $
20 : § : $
$ : 3§

»Company Name & Address

Dates Employed: From (Month/Year) To (Month/Year)

Positions Held with Beginning and Ending Dates

Income Received: This year-to-date: $ )
20 : % . $
$ : 8§
»Company Name & Address
Dates Employed: From (Month/Year) To (Month/Year)

Positions Held with Beginning and Ending Dates

Income Received: This year-to-date: $ . $
20 - § : $
$ : §

Item 8. Pending Lawsuits Filed by You or Your Spouse

List all pending lawsuits that have been filed by you or your spouse in court or before an administrative agency. (List
lawsuits that resulted in final judgments or settlements in Items 16 and 25).

Opposing Party’s Name & Address _

Court’s Name & Address |

Docket No. Relief Requested ' Nature of Lawsuit

Status
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Item 9. Pending Lawsuits Filed Against You or Your Spouse

List all pending lawsuits that have been filed against you or your spouse in court or before an administrative agency.
(List lawsuits that resulted in final judgments or settlements in Items 16 and 25).

Opposing Party’s Name & Address

Court’s Name & Address

Docket No. Relief Requested Nature of Lawsuit

Status

Item 10. Safe Deposit Boxes

List all safe deposit boxes, located within the United States or elsewhere, held by you, your spouse, or any of your
dependents, or held by others for the benefit of you, your spouse, or any of your dependents. On a separate page,
describe the contents of each box.

Owner’s Name _ Name & Address of Depository Institution Box No.

Item 11. Business Interests
List all businesses for which you, your spouse, or your dependents are an officer or director.

»Business’ Name & Address

Business Format (e. g., corporation) Description of Business

Position(s) Held, and By Whom

»Business’ Name & Address

Business Format (e.g., corporation) Description of Business

Position(s) Held, and By Whom

»Business” Name & Address

Business Format (e.g., corporation) Description of Business

Position(s) Held, and By Whom
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FINANCIAL INFORMATION: ASSETS AND LIABILITIES

REMINDER: “Assets” and “Liabilities’ include ALL assets and liabilities, located within the United States or
elsewhere, whether held individually or jointly.

Item 12. Cash, Bank, and Money Market Accounts

List cash and all bank and money market accounts, including but not limited to, checking accounts, savings accounts, and
certificates of deposit, held by you, your spouse, or your dependents, or held by others for the benefit of you, your
spouse, or your dependents. The term “cash” includes currency and uncashed checks.

Cash on Hand $ Cash Held For Your Benefit $
Name on Account Name & Address of Financial Institution Account No. Current
Balance
$
$
$
$
$
$
Item 13. U.S. Government Securities

List all U.S. Government securities, including but not limited to, savings bonds, treasury bills, and treasury notes, held by
you, your spouse, or your dependents, or held by others for the benefit of you, your spouse, or your dependents.

Name on Account Type of Obligation Security Amount  Maturity Date
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Item 14. Publicly Traded Securities and Loans Secured by Them

List all publicly traded securities, including but not limited to, stocks, stock options, registered and bearer bonds, state
and municipal bonds, and mutual funds, held by you, your spouse, or your dependents, or held by others for the benefit of
you, your spouse, or your dependents.

> [ssuer Type of Security No. of Units Owned

Name on Security Current Fair Market Value $ Loan(s) Against Security $
Broker House, Address Broker Account No.
»Issuer Type of Security No. of Units Owned
Name on Security Current Fair Market Value $ Loan(s) Against Security $
Broker House, Address | Broker Account No.

Item 15. Other Business Interests

. List all other business interests, including but not limited to, non-public corporations, subchapter-S corporations, limited
liability corporations (“LLCs”), general or limited partnership interests, joint ventures, sole proprietorships, and oil and
mineral leases, held by you, your spouse, or your dependents, or held by others for the benefit of you, your spouse, or
your dependents.

»Business Format Business’ Name & Address
| Ownership %
Owner (e.g., self, spouse) Current Fair Market Value $
»Business Format Business’ Name & Address
| Ownership %
Owner (e.g., self, spouse) Current Fair Market Value $
Item 16. Monetary Judgments or Settlements Owed to You, Your Spouse, or Your Dependents

List all monetary judgments or settlements owed to you, your spouse, or your dependents.

»Opposing Party’s Name & Address

Court’s Name & Address Docket No.

Nature of Lawsuit A Date of Judgment Amount $

»Opposing Party’s Name & Address

Court’s Name & Address Docket No.

Nature of Lawsuit Date of Judgment Amount $
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1tem 17. Other Amounts Owed to You, Your Spouse, or Your Dependents

List all other amounts owed to you, your spouse, or your dependents.

Debtor’s Name, Address, & Telephone No.

Original Amount Owed $ Current Amount Owed $ Monthly Payment $

Item 18. Life Insurance Policies
List all life insurance policies held by you, your spouse, or your dependents.

»Insurance Company’s Name, Address, & Telephone No.

Insured Beneficiary Face Value $

Policy No. Loans Against Policy $ Surrender Value $

»Insurance Company’s Name, Address, & Telephone No.

Insured Beneficiary Face Value $
Policy No. Loans Against Policy $ Surrender Value $
Item 19. Deferred Income Arrangements

List all deferred income arrangements, including but not limited to, deferred annuities, pensions plans, profit-sharing
plans, 401(k) plans, IRAs, Keoghs, and other retirement accounts, held by you, your spouse, or your dependents, or held
by others for the benefit of you, your spouse, or your dependents.

»Name on Account __ Type of Plan Date Established

Trustee or Administrator’s Name, Address & Télephone No.

Account No. Surrender Value $

»Name on Account Type of Plan Date Established

Trustee or Administrator’s Name, Address & Telephone No.

Account No. Surrender Value $
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Item 20. Personal Property

List all personal property, by category, whether held for personal use or for investment, including but not limited to,
furniture and household goods of value, computer equipment, electronics, coins, stamps, artwork, gemstones, jewelry,
bullion, other collectibles, copyrights, patents, and other intellectual property, held by you, your spouse, or your
dependents, or held by others for the benefit of you, your spouse, or your dependents.

Property Category Name of Owner Property Location Acquisition Current
(e.g., artwork, jewelry) Cost Value
$ $
$ $
$ $
$ $
$ $
$ $
Item 21. Cars, Trucks, Motorcycles, Boats, Airplanes, and Other Vehicles

List all cars, trucks, motorcycles, boats, airplanes, and other vehicles owned or (_)perated by you, your spouse, or your
dependents, or held by others for the benefit of you, your spouse, or your dependents.

»Vehicle Type Make Model Year

Registered Owner’s Name Registration State & No.

Address of Vehicle’s Location

Purchase Price $ Current Value $ Account/Loan No.

Lender’s Name and Address

Original Loan Amount $ Current Loan Balance $ Monthly Payment $
»Vehicle Type Make Model Year
Registered Owner’s Name Registration State & No.

Address of Vehicle’s Location

Purchase Price $ Current Value $ Account/Loan No.

Lender’s Name and Address

Original Loan Amount $ __ Current Loan Balance $ Monthly Payment §
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Item 21. Continued

»Vehicle Type ’ Make Model Year

Registered Owner’s Name Registration State & No.

Address of Vehicle’s Location

Purchase Price § Current Value $ Account/Loan No.

Lender’s Name and Address

Original Loan Amount $ Current Loan Balance $ Monthly Payment $

Item 22. Real Property

List all real estate held by you, your spouse, or your dependents, or held by others for the benefit of you, your spouse, or
your dependents.

. *Type of Property Property’s L.ocation

Name(s) on Title and Ownership Percentages

Acquisition Date Purchase Price $ Current Value $

Basis of Valuation Loan or Account No.

Lender’s Name and Address

Current Balance On First Mortgage $ Monthly Payment $

Other Loan(s) (describe) Current Balance $
Monthly Payment $ Rental Unit? Monthly Rent Received $
»Type of Property ’ Property’s Location

Name(s) on Title and Ownership Percentages

Acquisition Date Purchase Price $ Current Value $

Basis of Valuation Loan or Account No.

Lender’s Name and Address

Current Balance On First Mortgage $ Monthly Payment §
Other Loan(s) (describe) Current Balance $
Monthly Payment § Rental Unit? Monthly Rent Received $

Page 10 Initials



Item 23. Credit Cards

List each credit card held by you, your spouse, or your dependents. Also list any other credit cards that you, your spouse,
or your dependents use.

Name of Credit Cafd (e.g.. Visa, Account No. Name(s) on Current Minimum
MasterCard, Department Store) Account Balance Monthly Payment
$ $
$ $
$ $
$ $
$ $
$ $
Item 24. Taxes Payable

List all taxes, such as income taxes or real estate taxes, owed by you, your spouse, or your dependants.

Type of Tax Amount Owed Year Incurred
$
$
$
$
Item 25. Judgments or Settlements Owed

List all judgments or settlements owed by you, your spouse, or your dependents.

Opposing Party’s Name & Address

Court’s Name & Address Docket No.

Nature of Lawsuit Date Amount $

Page 11 Initials



Item 26. Other Loans and Liabilities
List all other loans or liabilities in your, your spouse's, or your dependents’ names.

»Name & Address of Lender/Creditor

Nature of Liability Name(s) on Liability
Date of Liability Amount Borrowed $ Current Balance $
Payment Amount $ Frequency of Payment

»Name & Address of Lender/Creditor

Nature of Liability Name(s) on Liability
Date of Liability Amount Borrowed $ Current Balance $
Payment Amount $ Frequency of Payment

OTHER FINANCIAL INFORMATION

Item 27. Tax Returns

List all federal tax returns that were filed during the last three years by or on behalf of you, your spouse, or your
dependents. Provide a copy of each signed tax return that was filed during the last three years.

Tax Year Name(s) on Return Refund Expected
$
$
$
Item 28. Applications for Credit

List all applications for bank loans or other extensions of credit that you, your spouse, or your dependents have submitted
within the last two years. Provide a copy of each application, including all attachments.

Name(s) on Application Name & Address of Lender
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Item 29. Trusts and Escrows

List all funds or other assets that are being held in trust or escrow by any person or entity for you, your spouse, or your
dependents. Also list all funds or other assets that are being held in trust or escrow by you, your spouse, or your
dependents, for any person or entity. Provide copies of all executed trust documents.

Trustee or Escrow Agent’s Date Grantor Beneficiaries Present Market
Name & Address Established Value of Assets
$
$
$
$
$
" Item 30. Transfers of Assets

List each person to whom you have transferred, in the aggregate, more than $2,500 in funds or other assets during the
previous three years by loan, gift, sale, or other transfer. For each such person, state the total amount transferred during

that period.

Transferee’s Name, Address, & Relationship Property Aggregate Transfer Type of Transfer

Transferred Value Date {e.g., Loan, Gift)
$
$
$
$
$
$
$
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SUMMARY FINANCIAL SCHEDULES

Item 31. Combined Balance Sheet for You, Your Spouse, and Your Dependents
ASSETS LIABILITIES

Cash on Hand Credit Cards
(Item 12) 3 (Item 23)
Cash in Financial Institutions Motor Vehicles - Liens
(Item 12) $ (Item 21)
U.S. Government Securities Real Property - Encumbrances
(Item 13) $ (Item 22)
Publicly Traded Securities Loans Against Publicly Traded Securities
(Item 14) $. (Item 14)
Other Business Interests Taxes Payable
(Item 15) $ (Item 24)
Judgments or Settlements Owed Judgments or Settlements Owed
to You (Item 16) $ (Item 25)

Other Amounts Owed ‘to You Other Loans and Liabilities
(Item 17) $ (Item 26)

Surrender Value of Life Insurance
(Item 18) $ Other Liabilities (Itemize)

Deferred Income Arrangements
(Item 19) $

Personal Property

(Item 20) $
Motor Vehicles

(Item 21) $
Real Property

(Item 22) $

Other Assets (Itemize)

Total Assets $ Total Liabilities
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Item 32. Combined Average Monthly Income and Expenses for You, Your Spouse, and Your Dependents
for the Last 6 Months ‘

Provide the average monthly income and expenses for you, your spouse, and your dependents for the last 6 months. Do
not include credit card payments separately; rather, include credit card expenditures in the appropriate categories.

INCOME EXPENSES

Salary - After Taxes $ Mortgage Payments for Residence(s) $

Fees, Commissions, and Royalties $ Property Taxes for Residence(s) $
Rental Property Expenses, Including

Interest $ Mortgage Payments, Taxes, and Insurance $
Car or Other Vehicle Lease or Loan

Dividends and Capital Gains $ Payments $

~  Gross Rental Income $ Food Expenses $

Profits from Sole Proprietorships ~ $ Clothing Expenses $

Distributions from Partnerships,

S-Corporations, and LLCs $ Utilities $

Distributions from Trusts and

Estates $ Medical Expenses, Including Insurance $

Distributions from Deferred

Income Arrangements $ Other Insurance Premiums $

Social Security Payments $ Other Transportation Expenses $

Alimony/Child Support Received $ Other Household Expenses $

Gambling Income 3 Other Expenses (Itemize)

Other Income (Itemize) $
$ $
$ $
$ $

Total Income $ Total Expenses $
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ATTACHMENTS

Item 33. Documents Attached to this Financial Statement

List all documents that are being submitted with this financial statement.

Item No. Document Description of Document
Relates To

I am submitting this financial statement with the understanding that it may affect action by the Federal Trade
Commission or a federal court. I have used my best efforts to obtain the information requested in this statement. The
responses I have provided to the items above are true and contain all the requested facts and information of which I have
notice or knowledge. I have provided all requested documents in my custody, possession, or control. I know of the
penalties for false statements under 18 U.S.C. § 1001, 18 U.S.C. § 1621, and 18 U.S.C. § 1623 (five years imprisonment
and/or fines). I certify under penalty of perjury under the laws of the United States that the foregoing is true and correct.

Executed on:

(Date) . Signature
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FEDERAL TRADE COMMISSION

FINANCIAL STATEMENT OF CORPORATE DEFENDANT

Instructions:

1.

Complete all items. Enter “None” or "N/A" (“Not Applicable”) where appropriate. If you cannot fully answer a
question, explain why.

In completing this financial statement, “the corporation” refers not only to this corporation but also to each of its
predecessors that are not named defendants in this action.

When an Item asks for information about assets or liabilities “held by the corporation,” include ALL such assets
and liabilities, located within the United States or elsewhere, held by the corporation or held by others for the
benefit of the corporation.

Attach continuation pages as needed. On the financial statement, state next to the Item number that the Item is
being continued. On the continuation page(s), identify the Item number being continued.

Type or print legibly.

An officer of the corporation must sign and date the completed financial statement on the last page and initial
each page in the space provided in the lower right corner.

Penalty for False Information:

Federal law provides that any person may be imprisoned for not more than five years, fined, or both, if such person:

(1) “in any matter within the jurisdiction of any department or agency of the United States knowingly and

willfully falsifies, conceals or covers up by any trick, scheme, or device a material fact, or makes any false,
fictitious or fraudulent statements or representations, or makes or uses any false writing or document knowing the
same to contain any false, fictitious or fraudulent statement or entry” (18 U.S.C. § 1001);

(2) “in any . . . statement under penalty of perjury as permitted under section 1746 of title 28, United States Code,
willfully subscribes as true any material matter which he does not believe to be true” (18 U.S.C. § 1621); or

(3) “in any (. . . statement under penalty of perjury as permitted under section 1746 of title 28, United States
Code) in any proceeding before or ancillary to any court or grand jury of the United States knowingly makes any
false material declaration or makes or uses any other information . . . knowing the same to contain any false
material declaration.” (18 U.S.C. § 1623)

For a felony conviction under the provisions cited above, federal law provides that the fine may be not more than the
greater of (i) $250,000 for an individual or $500,000 for a corporation, or (i1) if the felony results in pecuniary gain to any
person or pecuniary loss to any person other than the defendant, the greater of twice the gross gain or twice the gross loss.
18 U.S.C. § 3571.
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BACKGROUND INFORMATION

Item 1. General Information

Corporation’s Full Name

Primary Business Address From (Date)
Telephone No. Fax No.
E-Mail Address Internet Home Page

All other current addresses & previous addresses for past five years, including post office boxes and mail drops:

Address A‘ From/Until
Address From/Until
Address i From/Until

All predecessor companies for past five years:

Name & Address From/Until
Name & Address From/Until
Name & Address From/Until
Item 2. Legal Information

Federal Taxpayer ID No. State & Date of Incorporation

State Tax ID No. State | Profit or Not For Profit
Corporation’s Present Status: Active Inactive Dissolved

If Dissolved: Date dissolved By Whom

Reasons

Fiscal Year-End (Mo./Day) Corporation’s Business Activities

Item 3. Registered Agent

Name of Registered Agent

Address Telephone No.

'
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Item 4. Principal Stockholders

List all persons and entities that own at least 5% of the corporation’s stock.

Name & Address : % Owned

Item 5. Board Members

List all members of the corporation’s Board of Directors.

Name & Address \ ‘ % Owned Term (From/Until)

Item 6. Officers

List all of the corporation’s officers, including de facto officers (individuals with significant management responsibility
whose titles do not reflect the nature of their positions).

Name & Address % Owned
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Item 7. Businesses Related to the Corporation

List all corporations, partnerships, and other business entities in which this corporation has an ownership interest.

Name & Address Business Activities % Owned

State which of these businesses, if any, has ever transacted business with the corporation

Item 8. Businesses Related to Individuals

- List all corporations, partnerships, and other business entities in which the corporation’s principal stockholders, board
members, or officers (i.e., the individuals listed in Items 4 - 6 above) have an ownership interest.

Individual’s Name Business Name & Address Business Activities % Owned

State which of these businesses, if any, have ever transacted business with the corporation

Item 9. Related Individuals
List all related individuals with whom the corporation has had any business transactions during the three previous fiscal

years and current fiscal year-to-date. A “related individual” is a spouse, sibling, parent, or child of the principal
stockholders, board members, and officers (i.e., the individuals listed in Items 4 - 6 above).

Name and Address Relationship Business Activities
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Jtem 10. QOutside Accountants

List all outside accountants retained by the corporation during the last three years.

Name Firm Name Address ‘ CPA/PA?

Item 11. Corporation’s Recordkeeping

= List all individuals within the corporation with responsibility for keeping the corporation’s financial books and records
for the last three years.

Name, Address. & Telephone Number Position(s) Held

Item 12. Attorneys

List all attorneys retained by the corporation during the last three years.

Name Firm Name Address

Initials
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Item 13. Pending Lawsuits Filed by the Corporation

List all pending lawsuits that have been filed by the corporation in court or before an administrative agency. (List
lawsuits that resulted in final judgments or settlements in favor of the corporation in Item 25).

Opposing Party’s Name & Address

Court’s Name & Address

Docket No. Relief Requested Nature of Lawsuit

Status

Opposing Party’s Name & Address

Court’s Name & Address

Docket No. Relief Requested Nature of Lawsuit

Status

Opposing Party’s Name & Address

Court’s Name & Address

Docket No. Relief Requested Nature of Lawsuit

Status

Opposing Party’s Name & Address

Court’s Name & Address

Docket No. Relief Requested Nature of Lawsuit

Status

Opposing Party’s Name & Address

Court’s Name & Address

Docket No. Relief Requested Nature of Lawsuit

Status

Opposing Party’s Name & Address

Court’s Name & Address

Docket No. Relief Requested Nature of Lawsuit

Status
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Item 14. Current Lawsuits Filed Against the Corporation

List all pending lawsuits that have been filed against the corporation in court or before an administrative agency. (List
lawsuits that resulted in final judgments, settlements, or orders in Items 26 - 27).

Opposing Party’s Name & Address

Court’s Name & Address

Docket No. Relief Requested Nature of Lawsuit

Status

Opposing Party’s Name & Address

Court’s Name & Address

Docket No. Relief Requested Nature of Lawsuit

Status

Opposing Party’s Name & Address

Court’s Name & Address

Docket No. Relief Requested Nature of Lawsuit

Status

Opposing Party’s Name & Address

Court’s Name & Address

Docket No. Relief Requested Nature of Lawsuit

Status

Opposing Party’s Name & Address

Court’s Name & Address

Docket No. Relief Requested Nature of Lawsuit

Status

Opposing Party’s Name & Address

Court’s Name & Address

Docket No. Relief Requested Nature of Lawsuit

Status
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Item 15. Bankruptcy Information

List all state insolvency and federal bankruptcy proceedings involving the corporation.

Commencement Date Termination Date Docket No.
If State Court: Court & County If Federal Court: District
Disposition

Item 16. Safe Deposit Boxes

List all safe deposit boxes, located within the United States or elsewhere, held by the corporation, or held by others for
the benefit of the corporation. On a separate page, describe the contents of each box.

Owner’s Name Name & Address of Depository Institution Box No.
FINANCIAL INFORMATION

REMINDER: When an Item asks for information about assets or liabilities “held by the corporation,” include
ALL such assets and liabilities, located within the United States or elsewhere, held by the corporation or held by
others for the benefit of the corporation.

Item 17. Tax Returns

List all federal and state corporate tax returns filed for the last three complete fiscal years. Attach copies of all returns.

Federal/ Tax Year Tax Due Tax Paid Tax Due Tax Paid Preparer’s Name
State/Both Federal Federal State State
$ $ $ $
$ $ $ $
$ $ $ $
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Item 18. Financial Statements

List all financial statements that were prepared for the corporation’s last three complete fiscal years and for the current
fiscal year-to-date. Attach copies of all statements, providing audited statements if available.

Year Balance Sheet Profit & Loss Statement Cash Flow Statement Changes in Owner’s Equity Audited?

Item 19. Financial Summary

For each of the last three complete fiscal years and for the current fiscal year-to-date for which the corporation has not
provided a profit and loss statement in accordance with Item 17 above, provide the following summary financial

- information.
Current Year-to-Date 1 Year Ago 2 Years Ago 3 Years Ago

Gross Revenue

Expenses
Net Profit After Taxes

Payables

A B B B B

Receivables
Item 20. Cash, Bank, and Money Market Accounts

List cash and all bank and money market accounts, including but not limited to, checking accounts, savings accounts, and
certificates of deposit, held by the corporation. The term “cash” includes currency and uncashed checks.

Cash on Hand $ Cash Held for the Corporation’s Benefit $
Name & Address of Financial Institution Signator{s) on Account Account No. Current
Balance
$
$
$
$
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Item 21. Government Obligations and Publicly Traded Securities

List all U.S. Government obligations, including but not limited to, savings bonds, treasury bills, or treasury notes, held by
the corporation. Also list all publicly traded securities, including but not limited to, stocks, stock options, registered and
bearer bonds, state and municipal bonds, and mutual funds, held by the corporation.

Issuer Type of Security/Obligation

No: of Units Owned Current Fair Market Value $ Maturity Date
Issuer Type of Security/Obligation

No. of Units Owned Current Fair Market Value $ Maturity Date
Item 22. Real Estate

List all real estate, including leaseholds in excess of five years, held by the corporation.

Type of Property Property’s Location

Name(s) on Title and Ownership Percentages

Current Value $ Loan or Account No.

Lender’s Name and Address

Current Balance On First Mortgage $ Monthly Payment $

Other Loan(s) (describe) Current Balance $
Monthly Payment $ Rental Unit? Monthly Rent Received $
Type of Property : Property’s Location

Name(s) on Title and Ownership Percentages

Current Value $ Loan or Account No.

Lender’s Name and Address

Current Balance On First Mortgage $ Monthly Payment $
Other Loan(s) (describe)_. Current Balance $
Monthly Payment $ Rental Unit? Monthly Rent Received $
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Item 23. Other Assets

List all other property, by category, with an estimated value of $2,500 or more, held by the corporation, including but not
limited to, inventory, machinery, equipment, furniture, vehicles, customer lists, computer software, patents, and other
intellectual property.

Property Category Property Location Acquisition Current
Cost Value
$ $
$ $
$ $
$ $
$ $
$ $
$ $
$ $
$ $
Item 24. Trusts and Escrows

List all persons and other entities holding funds or other assets that are in escrow or in trust for the corporation.

Trustee or Escrow Agent’s Description and Location of Assets Present Market
Name & Address Value of Assets
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Item 25. Monetary Judgments and Settlements Owed To the Corporation
List all monetary judgments and settlements, recorded and unrecorded, owed to the corporation.

Opposing Party’s Name & Address

Court’s Name & Address Docket No.

Nature of Lawsuit Date of Judgment Amount $

Opposing Party’s Name & Address

Court’s Name & Address Docket No.
Nature of Lawsuit Date of Judgment Amount $
Item 26. Monetary Judgments and Settlements Owed By the Corporation

" List all monetary judgments and settlements, recorded and unrecorded, owed by the corporation.

Opposing Party’s Name & Address

Court’s Name & Address Docket No.

Nature of Lawsuit Date Amount $

Opposing Party’s Name & Address

Court’s Name & Address Docket No.

Nature of Lawsuit Date of Judgment Amount $

Opposing Party’s Name & Address

Court’s Name & Address Docket No.

Nature of Lawsuit Date of Judgment Amount §

Opposing Party’s Name & Address

Court’s Name & Address Docket No.

Nature of Lawsuit Date of Judgment Amount $

Opposing Party’s Name & Address

Court’s Name & Address Docket No.

Nature of Lawsuit . Date of Judgment Amount §

Page 12 Initials



Item 27. Government Orders and Settlements

List all existing orders and settlements between the corporation and any federal or state government entities.

Name of Agency Contact Person

Address Telephone No.
Agreement Date Nature of Agreement

Item 28. Credit Cards

List all of the corporation’s credit cards and store charge accounts and the individuals authorized to use them.

Name of Credit Card or Store Names of Authorized Users and Positions Held

Item 29, Compensation of Employees

List all compensation and other benefits received from the corporation by the five most highly compensated employees,
independent contractors, and consultants (other than those individuals listed in Items 5 and 6 above), for the two previous
fiscal years and current fiscal year-to-date. “Compensation” includes, but is not limited to, salaries, commissions,
consulting fees, bonuses, dividends, distributions, royalties, pensions, and profit sharing plans. “Other benefits” include,
but are not limited to, loans, loan payments, rent, car payments, and insurance premiums, whether paid directly to the
individuals, or paid to others on their behalf. '

Name/Position Current Fiscal 1 Year Ago 2 Years Ago Compensation or
Year-to-Date Type of Benefits

$ $ $

$ $ $

$ $ $

$ $ $

$ $ $
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Item 30. Compensation of Board Members and Officers

List all compensation and other benefits received from the corporation by each person listed in Items 5 and 6, for the
current fiscal year-to-date and the two previous fiscal years. “Compensation” includes, but is not limited to, salaries,
commissions, consulting fees, dividends, distributions, royalties, pensions, and profit sharing plans. “Other benefits”
include, but are not limited to, loans, loan payments, rent, car payments, and insurance premiums, whether paid directly
to the individuals, or paid to others on their behalf.

Name/Position Current Fiscal 1 Year Ago 2 Years Ago Compensation or
Year-to-Date Type of Benefits

$ $ $

$ $ $

$ $ $

$ $ $

$ $ $

$ $ $

$ $ $

$ $ $

Item 31. Transfers of Assets Including Cash and Property

List all transfers of assets over $2,500 made by the corporation, other than in the ordinary course of business, during the
previous three years, by loan, gift, sale, or other transfer.

Transferee’s Name, Address, & Relationghip Property Aggregate Transfer Type of Transfer
Transferred Value Date (e.g.. Loan, Gift)

$

$

$

$

$
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Item 32. Documents Attached to the Financial Statement

List all documents that are being submitted with the financial statement.

Item No. Document Description of Document
Relates To

I am submitting this financial statement with the understanding that it may affect action by the Federal Trade
Commission or a federal court. I have used my best efforts to obtain the information requested in this statement. The
responses I have provided to the items above are true and contain all the requested facts and information of which I have
notice or knowledge. Ihave provided all requested documents in my custody, possession, or control. I know of the
penalties for false statements under 18 U.S.C. § 1001, 18 U.S.C. § 1621, and 18 U.S.C. § 1623 (five years imprisonment
and/or fines). I certify under penalty of perjury under the laws of the United States that the foregoing is true and correct.

Executed on:

(Date) Signature

Corporate Position
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§435.3

the solicitation in question forms an
insubstantial part.

[58 FR 49121, Sept. 21, 1993, as amended at 60
FR 56950, Nov. 13, 1995]

§435.3 Limited applicability.

(a) This part shall not apply to:

(1) Subscriptions, such as magazine
sales, ordered for serial delivery, after
the initial shipment is made in compli-
ance with this part.

(2) Orders of seeds and growing
plants.

(3) Orders made on a collect-on-deliv-
ery (C.0.D.) basis.

(4) Transactions governed by the Fed-
eral Trade Commission's Trade Regula-
tion Rule entitled ''Use of Negative Op-
tion Plans by Sellers in Commerce,” 16
CFR part 425.

(b) By taking action in this area:

(1) The Federal Trade Commission
does not intend to preempt action in
the same area, which is not incon-
sistent with this part, by any State,
municipal, or other local government.
This part does not annul or diminish
any rights or remedies provided to con-
sumers by any State law, municipal or-
dinance, or other local regulation, in-
sofar as those rights or remedies are
equal to or greater than those provided
by this part. In addition, this part does
not supersede those provisions of any
State law, municipal ordinance, or
other local regulation which impose
obligations or liabilities upon sellers,
when sellers subject to this part are
not in compliance therewith.

(2) This part does supersede those
provisions of any State law, municipal
ordinance, or other local regulation
which are inconsistent with this part
to the extent that those provisions do
not provide a buyer with rights which
are equal to or greater than those
rights granted a buyer by this part.
This part also supersedes those provi-
sions of any State law, municipal ordi-
nance, or other local regulation requir-
ing that a buyer be notified of a right
which is the same as a right provided
by this part but requiring that a buyer
be given notice of this right in a lan-
guage, form, or manner which is dif-
ferent in any way from that required
by this part. In those instances where
any State law, municipal ordinance, or
other local regulation contains provi-

16 CFR Ch. 1 (1-1~00 Edition)

sions, some but not all of which are
partially or completely superseded by
this part, the provisions or portions of
those provisions which have not been
superseded retain their full force and
effect.

(c) If any provision of this part, or its
application to any person. partnership,
corporation, act or practice is held in-
valid, the remainder of this part or the
application of the provision to any
other person, partnership. corporation,
act or practice shall not be affected
thereby.

§435.4 Effective date of the rule.

The original rule, which became ef-
fective 100 days after its promulgation
on October 22, 1975, remains in effect.
The amended rule, as set forth in this
part, becomes effective March 1, 1994.

PART 436—DISCLOSURE REQUIRE-
MENTS AND PRCHIBITIONS CON-
CERNING FRANCHISING AND
B‘SJSENESS OPPORTUNITY  VEN-
TURES

Sec.

436.1 The Rule.
436.2 Definitions.
436.3 Severability.

AUTHORITY: 38 Stat. 717, as amended, 15
U.8.C. 41-38.

SOURCE: 43 FR 33614, Dec. 21, 1978, unless
otherwise noted.

§436.1 The Rule.

In connection with the advertising,
offering, licensing, contracting, sale, or
other promotion in or affecting com-
merce, as ‘‘commerce’’ is defined in the
Federal Trade Commission Act, of any
franchise, or any relationship which is
represented either orally or in writing
to be a franchise, it is an unfair or de-
ceptive act or practice within the
meaning of section 5 of that Act for
any franchisor or franchise broker:

(a) To fail to furnish any prospective
franchisee with the following informa-
tion accurately, clearly, and concisely
stated, in a legible, written document
at the earlier of the ""time for making
of disclosures™ or the first ''personal
meeting'":

(1)(i) The official name and address
and principal place of business of the

416
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franchisor, and of the parent firm or
holding company of the franchisor, if
any;

(ii) The name under which the
franchisor is doing or intends to do
business; and

(iii) The trademarks, trade names,
service marks, advertising or other
commercial symbols (hereinafter col-
lectively referred to as “"marks’’) which
identify the goods, commodities, or
services to be offered, sold, or distrib-
uted by the prospective franchisee, or
under which the prospective franchisee
will be operating. ’

(2) The business experience during
the past 5 years, stated individually, of
each of the franchisor's current direc-
tors and executive officers (including,
and hereinafter to include, the chief
executive and chief operating officer,
financial, franchise marketing, train-
ing and service officers). With regard
to each person listed, those persons’
principal occupations and employers
must be included.

(3) The business experience of the
franchisor and the franchisor's parent
firm (if any), including the length of
time each: (I) Has conducted a business
of the type to be operated by the
franchisee; (ii) has offered or sold a
franchise for such business; (iii) has
conducted a business or offered or sold
a franchise for a business {A) operating
under a name using any mark set forth
under paragraph (a)(1)(iii} of this sec-
tion, or (B) involving the sale, offering.
or distribution of goods. commodities,
or services which are identified by any
mark set forth under paragraph
(a) (1) (iii) of this section: and (iv) has
offered for sale or sold franchises in
other lines of business. together with a
description of such other lines of busi-
ness.

(4) A statement disclosing who. if
any. of the persons listed in paragraphs
(a) (2) and (3) of this section:

(i) Has, at any time during the pre-
vious seven fiscal years, been convicted
of a felony or pleaded nolo contendere
to a felony charge if the felony in-
volved fraud (including violation of
any franchise law, or unfair or decep-
tive practices law)., embezzlement,
fraudulent conversion. misappropria-
tion of property. or restraint of trade;

§436.1

(ii) Has, at any time during the pre-
vious seven fiscal years, been held lia-
ble in a civil action resulting in a final
judgment or has settled out of court
any civil action or is a party to any
civil action (A) involving allegations of
fraud (including violation of any fran-
chise law, or unfair or deceptive prac-
tices law), embezzlement, fraudulent
conversion, misappropriation of prop-
erty, or restraint of trade, or (B) which
was brought by a present or former
franchisee or franchisees and which in-
volves or involved the franchise rela-
tionship; Provided, however, That only
material individual civil actions need
be so listed pursuant to paragraph
(4)(i1) of this section, including any
group of civil actions which, irrespec-
tive of the materiality of any single
such action, in the aggregate is mate-
rial;

(iii) Is subject to any currently effec-

tive State or Federal agency or court
injunctive or restrictive order, or is a
party to a proceeding currently pend-
ing in which such order is sought, re-
lating to or affecting franchise activi-
ties or the franchisor-franchisee rela-
tionship, aor involving fraud (including
violation of any franchise law, or un-
fair or deceptive practices law), embez-
zlement, fraudulent conversion, mis-
appropriation of property, or restraint
of trade.
Such statement shall set forth the
identity and location of the court or
agency; the date of conviction, judg-
ment, or decision: the penalty imposed:
the damages assessed: the terms of set-
tlement or the terms of the order; and
the date, nature. and issuer of each
such order or ruling. A franchisor may
include a summary opinion of counsel
as to any pending litigation. but only if
counsel’s consent to the use of such
opinion is included in the disclosure
statement.

(5) A statement disclosing who, if
any, of the persons listed in paragraphs
(a) (2 and (3) of this section at any
time during the previous 7 fiscal years
has:

(i) Filed in bankruptcy;

(ii) Been adjudged bankrupt;

(iii) Been reorganized due to insol-
vency; or

(iv) Been a principal, director. execu-
tive officer. or partner of any other
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person that has so filed or was so ad-
judged or reorganized. during or within
| year after the period that such person
held such position in such other per-
son. If so, the name and location of the
person having so filed, or having been
so adjudged or reorganized, the date
thereof. and any other material facts
relating thereto, shall be set forth.

(6) A factual description of the fran-
chise offered to be sold by the
franchisor.

(7) A statement of the total funds
which must be paid by the franchisee
to the franchisor or to a person affili-
ated with the franchisor, or which the
franchisor or such affiliated person im-
poses or collects in whole or in part on
behalf of a third party, in order to aob-
tain or commence the franchise oper-
ation, such as initial franchise fees, de-
posits, downpayments, prepaid rent,
and equipment and inventory pur-
chases. If all or part of these fees or de-
posits are returnable under certain
conditions, these conditions shall be
set forth:; and if not returnable, such
fact shall be disclosed.

(8) A statement describing any recur-
ring funds required to be paid, in con-
nection with carrying on the franchise
business, by the franchisee to the
franchisor or to a person affiliated with
the franchisor, or which the franchisor
or such affiliated person imposes or
collects in whole or in part on behalf of
a- third party, including, but not lim-
ited to, royalty, lease, advertising,
training, and sign rental fees, and
equipment or inventory purchases.

(9 A statement setting forth the
name of each person (including the
franchisor) the franchisee is directly or
indirectly required or advised to do
business with by the franchisor, where
such persons are affiliated with the
franchisor.

(10} A statement describing any real
estate, services, supplies, products, in-
ventories, signs, fixtures, or equipment
relating to the establishment or the
operation of the franchise business
which the franchisee is directly or indi-
rectly required by the franchisor to
purchase, lease or rent; and if such pur-
chases, leases or rentals must be made
from specific persons (including the
franchisor), a list of the names and ad-
dresses of each such person. Such list

16 CFR Ch. | (1-1-00 Edition)

may be made in a separate document
delivered to the prospective franchisee
with the prospectus if the existence of
such separate document is disclosed in
the prospectus.

(11) A description of the basis for cal-
culating. and, if such information is
readily available, the actual amount
of, any revenue or other consideration
to be received by the franchisor or per-
sons affiliated with the franchisor from
suppliers to the prospective franchisee
in consideration for goods . or services
which the franchisor requires or ad-
vises the franchisee to obtain from
such suppliers.

(12)(i) A statement of all the material
terms and conditions of any financing
arrangement offered directly aor indi-
rectly by the franchisor, or any person
affiliated with the franchisor, to the
prospective franchisee; and

(ii) A description. of the terms by
which any payment is to be received by
the franchisor from (A) any person of-
fering financing to a prospective
franchisee: and (B) any person arrang-
ing for financing for a prospective
franchisee.

(13) A statement describing the mate-
rial facts of whether, by the terms of
the franchise agreement or other de-
vice or practice, the franchisee is:

(i) Limited in the goods or services
he or she may offer for sale;

(ii) Limited in the customers to
whom he or she may sell such goods or
services;

(iii) Limited in the geographic area
in which he or she may offer for sale or
sell goods or services; or

(iv) Granted territorial protection by
the franchisor, by which, with respect
to a territory or area, (A) the
franchisor will not establish another,
or more than any fixed number of,
franchises or company-owned outlets,
either operating under, or selling, of-
fering, or distributing goods, commod-
ities or services, identified by any
mark set forth wunder paragraph
(a)(1)(iii) of this section; or (B) the
franchisor or its parent will not estab-
lish other franchises or company-
owned - outlets selling or leasing the
same or similar products or services
under a different trade name, trade-
mark, service mark, advertising or
other commercial symbol.
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(14) A statement of the extent to
which the franchisor requires the
franchisee (or, if the franchisee is a
corporation, any person affiliated with
the franchisee) to participate person-
ally in the direct operation of the fran-
chise. .

(15) A statement disclosing, with re-
spect to the franchise agreement and
any related agreements:

(i) The term (i.e.. duration of ar-
rangement), if any, of such agreement,
and whether such term is or may be af-
fected by any agreement (including
leases or subleases) other than the one
from which such term arises;

(ii) The conditions under which the
franchisee may renew or extend:

(iii) The conditions under which the
franchisor may refuse to renew or ex-
tend;

(iv) The conditions under which the
franchisee may terminate;

(v) The conditions under which the
franchisor may terminate;

(vi) The obligations (including lease
or sublease obligations) of the
franchisee after termination of the
franchise by the franchisor, and the ob-
ligations of the franchisee (including
lease or sublease obligations) after ter-
mination of the franchise by the
franchisee and after the expiration of
the franchise;

(vii) The franchisee's interest upon
termination of the franchise, or upon
refusal to renew or extend the fran-
chise, whether by the franchisor or by
the franchisee;

(viii} The conditions under which the
franchisor may repurchase, whether by
right of first refusal or at the option of
the franchisor (and if the franchisor
has the option to repurchase the fran-
chise, whether there will be an inde-
pendent appraisal of the franchise,
whether the repurchase price will be
determined by a predetermined for-
mula and whether there will be a rec-
ognition of goodwill or other intangi-
bles associated therewith in the repur-
chase price to be given the franchisee);

(ix) The conditions under which the
franchisee may sell or assign ail or any
interest in the ownership of the fran-
chise, or of the assets of the franchise
business;

(x) The conditions under which the
franchisor may sell or assign. in whole
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or in part, its interest under such
agreements;

(xi) The conditions under which the
franchisee may modify:

(xii) The conditions under which the
franchisor may modify;

(xiii) The rights of the franchisee's
heirs or personal representative upon
the death or incapacity of the
franchisee; and

(xiv) The provisions of any covenant
not to compete.

(168) A statement disclosing, with re-
spect to the franchisor and as to the
particular named business being of-
fered:

(i) The total number of franchises op-
erating at the end of the preceding fis-
cal year:;

(ii) The total number of company-
owned outlets operating at the end of
the preceding fiscal year; .

(iii) The names, addresses, and tele-
phone numbers of (A) The 10 franchised
outlets of the named franchise business
nearest the prospective franchisee’s in-
tended location; or (B) all franchisees
of the franchisor, or (C) all franchisees
of the franchisor in the State in which
the prospective franchisee lives or
where the proposed franchise is to be
located, Provided, however, That there
are more than 10 such franchisees. If
the number of franchisees to be dis-
closed pursuant to paragraph (a)(16)(iii)
(B) or (C) of this section exceeds 50,
such listing may be made in a separate
document delivered to the prospective
franchisee with the prospectus if the
existence of such separate document is
disclosed in the prospectus;

(iv) The number of franchises volun-
tarily terminated or not renewed by
franchisees within, or at the conclusion
of, the term of the franchise agree-
ment, during the preceding fiscal year;

(v} The number of franchises reac-
quired by purchase by the franchisor
during the term of the franchise agree-
ment. and upon the conclusion of the
term of the franchise agreement, dur-
ing the preceding fiscal year:

(vi) The number of franchises other-
wise reacquired by the franchisor dur-
ing the term of the franchise agree-
ment, and upon the conclusion of the
term of the franchise agreement, dur-
ing the preceding fiscal year;
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(vii) The number of franchises for
which the franchisor refused renewal of
the franchise agreement or other
agreements relating to the franchise
during the preceding fiscal year; and

(viii) The number of franchises that
were canceled or.terminated by the
franchisor during the term of the fran-
chise agreement, and upon conclusion
of the term of the franchise agreement,
during the preceding fiscal year.

With respect to the disclosures re-
quired by paragraphs (a)(16) (v), (vi},
(vii), and (viii) of this section, the dis-
closure statement shall also include a
general categorization of the reasons
for such reacquisitions, refusals to
renew or terminations, and the number
falling within each such category, in-
cluding but not limited to the fol-
lowing: failure to comply with quality
control standards, failure to make suf-
ficient sales, and other breaches of con-
tract.

(A7)(i) If site selection or approval
thereof by the franchisor is involved in
the franchise relationship, a statement
disclosing the range of time that has
elapsed between signing of franchise
agreements or other agreements relat-
ing to the franchise and site selection,
for agreements entered into during the
preceding fiscal year; and

(ii) If operating franchise outlets are
to be provided by the franchisor, a
statement disclosing the range of time
that has elapsed between the signing of
franchise agreements or other agree-
ments relating to the franchise and the
commencement - of the franchisee's
business, for agreements entered into
during the preceding fiscal year.

With respect to the disclosures re-
quired by paragraphs (a)(17) (i) and (i)
of this section, a franchisor may at its
option also provide a distribution chart
using meaningful classifications with
respect to such ranges of time.

(18) If the franchisor offers an initial
training program or informs the pro-
spective franchisee that it intends to
provide such person with initial train-
ing, a statement disclosing:

(i) The type and nature of such train-
ing:

(ii) The minimum amount, if any, of
training that will be provided to a
franchisee; and
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(iif) The cost. if any, to be borne by
the franchisee for the training to be
provided. or for obtaining such train-
ing.

(19) If the name of a public figure is
used in connection with a recommenda-
tion to purchase a franchise, or as a
part of the name of the franchise oper-
ation, or if the public figure is stated
to be involved with the management of
the franchisor, a statement disclosing:

(i) The nature and extent of the pub-
lic figure's involvement and obliga-
tions to the franchisor, including but
not limited to the promotional assist-
ance the public figure will provide to
the franchisor and to the franchisee;

(i1} The total investment of the pub-
lic figure in the franchise operation;
and

(iii) The amount of any fee or fees
the franchisee will be obligated to pay
for such involvement or assistance pro-
vided by the public figure.

(20)(i) A balance sheet (statement of
financial position) for the franchisor
for the most recent fiscal year, and an
income staternent (statement of results
of operations) and statement of
changes in financial position for the
franchisor for the most recent 3 fiscal
years. Such statements are required to
have been examined in accordance with
generally accepted auditing standards
by an independent certified or licensed
public accountant.

Provided, however, That where a
franchisor is a subsidiary of another
corporation which is permitted under
generally accepted accounting prin-
ciples to prepare financial statements
on a consolidated or combined state-
ment basis, the above information may
be submitted for the parent if (A) the
corresponding  unaudited financial
statements of the franchisor are also
provided, and (B) the parent absolutely
and irrevocably has agreed to guar-
antee all obligations of the subsidiary;

(ii) Unaudited statements shall be
used only to the extent that audited
statements have not been made. and
provided that such statements are ac-
companied by a clear and conspicuous
disclosure that they are unaudited.
Statements shall be prepared on an au-
dited basis as soon as practicable, but,
at a minimum, financial statements
for the first full fiscal year following
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the date on which the franchisor must
first comply with this part shall con-
tain a balance sheet opinion prepared
by an independent certified or licensed
public accountant, and financial state-
ments for the following fiscal year
shall be fully audited.

(21) All of the foregoing information
in paragraphs (a) (1) through (20) of
this section shall be contained in a sin-
gle disclosure statement or prospectus,
which shall not contain any materials
or information other than that re-
quired by this part or by State law not
preempted by this part. This does not
preciude franchisors or franchise bro-
kers from giving other nondeceptive
information orally, visually, or in sepa-
rate literature so long as such informa-
tion is not contradictory to the infor-
mation in the disclosure statement re-
quired by paragraph (a) of this section.
This disclosure statement shall carry a
cover sheet distinctively and conspicu-
ously showing the name of the
franchisor, the date of issuance of the
disclosure statement, and the following
notice imprinted thereon in upper and
lower case bold-face type of not less
than 12 point size:

Information for Prospective Franchisees
Required by Federal Trade Commission

- * * * *

To protect you, we've required your
franchisor to give you this information. We
haven't checked it, and don’t know if it's cor-
rect. It should help you make up your mind.
Study it carefully. While it includes some in-
formation about your contract, don’t rely on
it alone to understand your contract. Read
all of your contract carefully. Buying a fran-
chise is a complicated investment. Take
your time to decide. If possible, show your
contract and this information ta an advisar,
like a lawyer or an accountant. If you find
anything you think may be wrong or any-
thing important that's been left out, you
should let us know. about it. It may be
against the law.

There may alsa be laws on franchising in
your state. Ask your state agencies about
them.

FEDERAL TRADE COMMISSION,
Washingron, D.C.

Provided, That the obligation to furnish
such disclosure statement shall be
deemed to have been met for both the
franchisor and the franchise broker if
either such party furnishes the pro-
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spective franchisee with such disclo-
sure statement.

(22) All information contained in the
disclosure statement shall be current
as of the close of the franchisor’'s most
recent fiscal year. After the close of
each fiscal year, the franchisor shall be
given a period not exceeding 90 days to
prepare a revised disclosure statement
and, following such 90 days, may dis-
tribute only the revised prospectus and
no other. The franchisor shall, within a
reasonable time after the close of each
quarter of the fiscal year, prepare revi-
sioris to be attached to the disclosure
statement to reflect any material
change in the franchisor or relating to
the franchise business of the
franchisor, about which the franchisor
or franchise broker, or any agent, rep-
resentative, or employee thereof,
knows or should know. Each prospec-
tive franchisee shall have in his or her
possession, at the “‘time for making of
disclosures,” the disclosure statement
and quarterly revision for the period
most recent to the '‘time for making of
disclosures’ and available at that
time. Information which is required to
be audited pursuant to paragraph
(a)(20) of this section is not required to
be audited for quarterly revisions, Pro-
vided, however, That the unaudited in-
formation be accompanied by a state-
ment in immediate conjunction there-
with that clearly and conspicuously
discloses that such information has not
been audited.

(23) A table of contents shall be in-
cluded within the disclosure statement.

(24) The disclosure statement shall
include a comment which either posi-
tively or negatively responds to each
disclosure item required to be in the
disclosure statemnent, by use of a state-
ment which fully incorporates the in-
formation required by the item. Each
disclosure item therein must be pre-
ceded by the appropriate heading, as
set forth in Note 3 of this part.

(b} To make any oral, written, or vis-
ual representation to a prospective
franchisee which states a specific level
of potential sales, income, gross or net
profit for that prospective franchisee,
or which states other facts which sug-
gest such a specific level, unless:

(1) At the time such representation is
made, such representation is relevant
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to the geographic market in which the
franchise is to be located:

(2) At the time such representation is
made, a reasonable basis exists for such
representation and the franchisor has
in its possession material which con-
stitutes a reasonable basis for such rep-
resentation, and such material is made
available to any prospective franchisee
and to the Commission or its staff upon
reasonable demand.

Provided, further, That in immediate
conjunction with such representation,
the franchisor shall disclose in a clear
and conspicuous manner that such ma-
terial is available to the prospective
franchisee; and Provided, however, That
no provision within paragraph (b) of
this section shall be construed as re-
quiring the disclosure to any prospec-
tive franchisee of the identity of any
specific franchisee or of information
reasonably likely to lead to the disclo-
sure of such person’'s identity: and Pro-
vided, further, That no additional rep-
resentation as to a prospective
franchisee's potential sales. income, or
profits may be made later than the
‘'time for making of disclosures’;

(3) Such representation is set forth in
detail along with the material bases
and assumptions therefor in a single
legible written document whose text
accurately, clearly and concisely dis-
closes such information, and none
other than that provided for by this
part or by State law not preempted by
this part. Each prospective franchisee
to whom the representation is made
shall be furnished with such document
no later than the "time for making of
disclosures''; Provided, however, That if
the representation is made at or prior
to a ‘'‘personal meeting” and such
meeting occurs before the “time for
making of disclosures’’, the document
shall be furnished to the prospective
franchisee to whom the representation
is made at that "‘personal meeting’’;

(4) The following statement is clearly
and conspicuously disclosed in the doc-
ument described by paragraph (b)(3) of
this section in immediate conjunction
with such representation and in not
less than twelve point upper and lower-
case boldface type:

16 CFR Ch. | (1-1-00 Edition)

CAUTION

These figures are only estimates of what
we think you may earn. There is no assur-
ance you'll do as well. If you rely upon our
figures, you must accept the risk of not
doing as well.

(8) The following information is
clearly and conspicuously disclosed in
the document described by paragraph
(b)(3) of this section in immediate con-
junction with such representation:

(i) The number and percentage of
outlets of the named franchise business
which are located in the geographic
markets that form the basis for any
such representation and which are
known to the franchisor or franchise
broker to have earned or made at least
the same sales, income, ar profits dur-
ing a period of corresponding length in
the immediate past as those potential
sales, income, or profits represented;
and

(ii) The beginning and ending dates

for the corresponding time period re-
ferred to by paragraph (b)(5)(i}) of this
section, Provided, however, That any
franchisor without prior franchising
experience as to the named franchise
business so indicate such lack of expe-
rience in the document described in
paragraph (b)(3) of this section.
Except, That representations of the
sales, income. or profits of existing
franchise outlets need not comply with
paragraph (b) of this section.

(c) To make any oral, written or vis-
ual representation to a prospective
franchisee which states a specific level
of sales, income, gross or net profits of
existing outlets (whether franchised or
company-owned) of the named fran-
chise business, or which states other
facts which suggest such a specific
level, unless:

(1) At the time such representation is
made, such representation is relevant
to the geographic market in which the
franchise is to be located:;

(2) At the time such representation is
made, a reasonable basis exists for such
representation and the franchisor has
in its possession material which con-
stitutes a reasonable basis for such rep-
resentation, and such material is made
available to any prospective franchisee
and to the Commission or its staff upon
reasonable demand, Provided, however,
That in immediate conjunction with
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such representation, the franchisor dis-
closes in a clear and conspicuous man-
ner that such material is available to
the prospective franchisee; and Pro-
vided, further, That no provision within
paragraph (c) of this section shall be
construed as requiring the disclosure
to any prospective franchisee of the
identity of any specific franchisee or of
information reasonably likely to lead
to the disclosure of such person’s iden-
tity: and Provided, further, That no ad-
ditional representation as to the sales,
income, or gross or net profits of exist-
ing outlets (whether franchised or com-
pany-owned) of the named franchise
business may be made later than the
“time for making of disclosures’’;

(3) Such representation is set forth in
detail along with the material bases
and assumptions therefor in a single
tegible written document which accu-
rately, clearly and concisely disclases
such information, and none other than
that provided for by this part or by
State law not preempted by this part.
Each prospective franchisee to whom
the representation is made shall be fur-
nished with such document no later
than the "time for making of disclo-
sures'’, Provided, however, That if the
representation is made at or prior to a
“personal meeting” and such meeting
occurs before the '‘time for making of
disclosures,”” the document shall be
furnished to the prospective franchisee
to whom the representation is made at
that "‘personal meeting'’;

(4) The underlying data on which the
representation is based have been pre-
pared in accordance with generally ac-
cepted accounting principles;

(5) The following statement is clearly
and conspicuously disclosed in the doc-
ument described by paragraph (c)(3) of
this section in immediate conjunction
with such representation, and in not
less than twelve point upper and lower
case boldface type:

CAUTION

Some outlets have [sold] [earned] this
amount. There is no assurance you'll do as
weil. If you rely upon our figures, you must
accept the risk of not doing as well.

(8) The following .information is
clearly and conspicuocusly disclosed in
the document described by paragraph
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(c)(@) of this section in immediate con-
Jjunction with such representation:

(i) The number and percentage of
outlets of the named franchise business
which are located in the geographic
markets that form the basis for any
such representation and which are
known to the franchisor or franchise
broker to have earned or made at least
the same sales, income, or profits dur-
ing a period of corresponding length in
the immediate past as those sales, in-
come, or profits represented; and

(ii) The beginning and ending dates
for' the corresponding time period re-
ferred to by paragraph (c)(6)(i) of this
section, Pravided, however, That any
franchisor without prior franchising
experience as to the named franchise
business so indicate such lack of expe-
rience in the document described in
paragraph (c)(3) of this section.

(d) To fail to provide the following
information within the document(s) re-
quired by paragraphs (b)(3) and (c)(3) of
this section whenever any representa-
tion is made to a prospective
franchisee regarding its potential sales.
income, or profits, or the sales, income,
gross or net profits of existing outlets
(whether franchised or company-
owned) of the named franchise busi-
ness:

(1) A cover sheet distinctively and
conspicuously showing the name of the
franchisor, the date of issuance of the
document and the following notice im-
printed thereon in upper and lower case
boldface type of not less than twelve
point size:

Information for Prospective Franchisees
About Franchise [Sales] [Income} [Profit]
Required by the Federal Trade Commis-
sion.

To protect you, we've required the
franchisor to give you this information. We
haven't checked it and dori’t know if it's cor-
rect. Study these facts and flgures carefuily.
If possible, show them to someone who can
advise you, like a lawyer or an accountant.
Then take your time and think it over.

If you find anything you cthink may be
wrong or anything importanct that's been left
out, let us Know about it. [t may be against
the law.

There may also be laws on franchising in
your State. Ask your State agencies about
them.

FEDERAL TRADE COMMISSION,
Washington, D.C.
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(2) A table of contents.

Provided, however, That each prospec-
tive franchisee to whom the represen-
tation is made shall be notified at the
“"time for making of disclosures” of
any material change (about which the
franchisor, franchise broker, or any of
the agents, representatives, or employ-
ees thereof, knows or should know) in
the information contained in the docu-
ment(s) described by paragraphs (b)(3)
and (c)(3) of this section.

(e) To make any oral, written, or vis-
ual representation for general dissemi-
nation (not otherwise covered by para-
graph (b) or (c) of this section) which
states a specific level of sales, income,
gross or net profits, either actual or
potential, of existing or prospective
outlets (whether franchised or com-
pany-owned) of the named franchise
business or which states other facts
which suggest such a specific level, un-
less:

(1) At the time such representation is
made, a reasonable basis exists for such
representation and the franchisor has
in its possession material which con-
stitutes a reasonable basis for such rep-
resentation and which is made avail-
able to the Commission or its staff
upon reasonable demand;

(2) The underlying data on which
each representation of sales, income or
profit for existing outlets is based have
been prepared in accordance with gen-
erally accepted accounting principles;

(3) In immediate conjunction with
such representation, there shall be
clearly and conspicuously disclosed the
number and percentage of outlets of
the named franchise business which the
franchisor or the franchise broker
knows to have earned or made at least
the same sales, income, or profits dur-
ing a period of corresponding length in
the immediate past as those sales, in-
come, or profits represented, and the
beginning and ending dates for said
time period;

(4) In immediate conjuction with
each such representation of potential
sales, income or profits. the following
statement shall be clearly and con-
spicucusly disclosed:

CAUTION

These figures are only estimates; there is
no assurance you'll do as well. If you rely
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upon our figures, you must accept the risk of
not doing as well.

Provided, however, That if such rep-
resentation is not based on actual ex-
perience of existing outlets of the
named franchise business, that fact
also should be disclosed;

{5) No later than the earlier of the
first ‘‘personal meeting"” or the "time
for making of disclosures,”’ each pro-
spective franchisee shall be given a sin-
gle, legible written document which ac-
curately, clearly and concisely sets
forth the following information and
materials (and none other than that
provided for by this part or by State
law not preempted by this part):

(i} The representation, set forth in
detail along with the material bases
and assumptions therefor;

(ii) The number and percentage of
outlets of the named franchise business
which the franchisor or the franchise
broker knows to have earned or made
at least the same sales, income or prof-
its during a period of corresponding
length in the immediate past as those
sales, income. or profits represented.
and the beginning and ending dates for
said time period:

(iii) With respect to each such rep-
resentation of sales, income, or profits
of existing outlets, the following state-
ment shall be clearly and conspicu-
ously disclosed in immediate conjunc-
tion therewith, printed in not less than
12 point upper and lower case boldface
type:

CAUTION

Some outlets have [sold] [earned] this

amount. There is no assurance you'll do as

well. If you rely upon our figures, you must
accept the risk of not doing as well.

(iv) With respect to each such rep-
resentation of potential sales. income.
or profits, the following statement
shall be clearly and. conspicuously dis-
closed in immediate conjunction there-
with, printed in not less than 12 point
upper and lower case boldface type:

CAUTION
These figures are only estimates. There is
no assurance that you'll do as well. If you
rely upon our figures. you must accept the
risk of not doing as well.

(v} If applicable, a statement clearly
and conspicuously disclosing that the
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franchisor lacks prior franchising expe-

rience as to the named franchise busi-

ness:

(vi) If applicable. a statement clearly
and conspicuously disclosing that the
franchisor has not been in business
long enough to have actual business
data; ‘

(vii} A cover sheet, distinctively and
conspicuously showing the name of the
franchisor, the date of issuance of the
document, and the following notice
printed thereon in not less than 12
point upper and lower case boldface
type:

Information for Prospective Franchisees
About Franchise [Sales] [Income] [Profit]
Required by the Federal Trade Camrmission
To protect you, we've required the

franchisor to give you this information. We

haven't checked it and don't know If it's cor-
rect. Study these facts and figures carefully.

If possible, show them to someone who can

advise you. like a lawyer or an accountant.

If you find anything you think may be wrong

or anything important that's been left out,

let us know about it. It may be against the
law. There may also be laws about fran-
chising in your State. Ask your State agen-
cies about them.
FEDERAL TRADE COMMISSSION,
Washington, D.C.

(viii}) A table of contents;

(6) Each prospective franchisee shall
be notified at the "time for making of
disclosures’’ of any material changes
that have occurred in the information
contained in this document.

(f) To make any claim or representa-
tion which is contradictory to the in-
formation required to be disclosed by
this part.

(g) To fail to furnish the prospective
franchisee with a copy of the
franchisor's franchise agreement and
related agreements with the document,
and a copy of the completed franchise
and related agreements intended to be
executed by the parties at least 5 busi-
ness days prior to the date the agree-
ments are to be executed.

Provided, however, That the obliga-
tions.defined in paragraphs (b) through
{(g) of this section shall be deemed to
have been met for both the franchisor
and the franchise broker if either such
person furnishes the  prospective
franchisee with the written disclosures
required thereby.

§436.2

(h) To fail to return any funds or de-
posits in accordance with any condi-
tions disclosed pursuant to paragraph
(a)(7) of this section.

§436.2 Definitions.

As used in this part, the following
definitions shall apply:

(a) The term franchise means any
continuing commercial relationship
created by any arrangement or ar-
rangements whereby:

(DAY a  person (hereinafter
“franchisee'’) offers, sells, or distrib-
utes to any person other than a
“franchisor’” (as hereinafter defined),
goads, commodities, or services which
are:

(1) Identified by a trademark, service
mark, trade name, advertising or ather
commercial symbol designating an-
other person (hereinafter ‘‘fran-
chisor™): or .

(& Indirectly or directly required or
advised to meet the quality standards
prescribed by another person (herein-
after “franchisor’") where the
franchisee operates under a name using
the trademark, service mark, trade
name, advertising or other commercial
symbol designating the franchisor; and

(BY(/) The franchisor exerts or has
authority to exert a significant degree
of control over the franchisee's method
of operation, including but not limited
to. the franchisee's business organiza-
tion, promotional activities, manage-
ment, marketing plan or business af-
fairs; or

(2 The franchisor gives significant
assistance to the franchisee in the
latter’'s method of aperation, including,
but not limited to, the franchisee's
business organization, management,
marketing plan, promotional activi-
ties, or business affairs: Provided, how-
ever, That assistance in  the
franchisee’'s promotional activities
shall not, in the absence of assistance
in other areas of the franchisee’s meth-
od of operation. constitute significant
assistance: or

(i) (A) A person (hereinafter
“franchisee’’) offers, sells, or distrib-
utes to any person other than a
"“franchisor’” (as hereinafter defined),
goods. commodities. or services which
are:
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(J} Supplied by another person (here-
inafter "franchisor’’), or

{2 Supplied by a third person (e.g., a
supplier) with whom the franchisee is
directly or indirectly required to do
business by another person (hereinafter
“franchisor’’); or

(3 Supplied by a’third person (e.g.. a
supplier) with whom the franchisee is
directly or indirectly advised to do
business by another person (hereinafter
“franchisor’’) where such third person
is affiliated with the franchisor; and

(B) The franchisor:

() Secures for the franchisee retail
outlets or accounts for said goods,
commaodities, or services; or

(2 Secures for the franchisee loca-
tions or sites for vending machines,
rack displays., or any other product
sales display used by the franchisee in
the offering, sale, or distribution of
said goods. commodities, or services;.or

(3 Provides to the franchisee the
services of a person able to secure the
retail outlets, accounts, sites or loca-
tions referred to in paragraphs
(a)(1)(ii}(B) (J) and (2 of this section:
and

(2) The franchisee is required as a
condition of obtaining or commencing
the franchise operation to make a pay-
ment or a commitment to pay to the
franchisor, or to a person affiliated
with the franchisor.

(3) Exemptions. The provisions of
this part shall not apply to a franchise:

-(i) Which is a '‘fractional franchise'";
or

(ii) Where pursuant to a lease, li-
cense, or similar agreement, a person
offers, sells, or distributes goods. com-
modities, or services on or about prem-
ises occupied by a retailer-grantor pri-
marily for the retailer-grantor’'s own
merchandising activities, which goods,
commodities, or services are not pur-
chased from the retailer-grantor or
persons whom the lessee is directly or
indirectly {A) required to do business
with by the retailer-grantor or (B) ad-
vised to do business with by the re-
tailer-grantor where such person is af-
filiated with the retailer-grantor: or

(iii) Where the total of the payments
referred to in paragraph (a)(2) of this
section made during a period from any
time before to within 6 months after
commencing operation of the
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franchisee’'s business, is less than $500;
or

(iv) Where there is no writing which
evidences any material term or aspect
of the relationship or arrangement.

(4) Exclusions. The term franchise
shall not be deemed to include any con-
tinuing commercial relationship cre-
ated solely by:

(i) The relationship between an em-
ployer and an employee, or among gen-
eral business partners; or

(ii) Membership in a bona fide '‘coop-
erative association’’; or :

(iif) An agreement for the use of a
trademark, service mark, trade name,
seal, advertising, or other commercial
symbol designating a person who offers
on a general basis. for a fee or other-
wise, a bona fide service for the evalua-
tion, testing, or certification of goods,
commodities, or services:

(iv) An agreement between a licensor
and a single licensee to license a trade-
mark, trade name, service mark, ad-
vertising or other commercial symbal
where such license is the only one of
its general nature and type to be grant-
ed by the licensor with respect to that
trademark, trade name, service mark,
advertising, or other commercial sym-
bol.

(5) Any relationship which is rep-
resented either orally or in writing to
be a franchise (as defined in this para-
graphs (a) (1) and (2) of this section) is
subject to the requirements of this
part.

(b) The term person means any indi-
vidual, group, association, limited or
general partnership, corporation, or
any other business entity.

(¢) The term franchisor means any
person who participates in a franchise
relationship as a franchisor, as denoted
in paragraph (a) of this section.

(d) The term franchisee means any
person (1} who participates in a fran-
chise relationship as a franchisee, as
denoted in paragraph (a) of this sec-
tion, or (2) to whom an interest in a
franchise is sold.

(e) The term prospective franchisee in-
cludes any person, including any rep-
resentative, agent, or empioyee of that
person, who approaches or is ap-
proached by a franchisor or franchise
broker, or any representative, agent, or
employee thereof, for the purpose of
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discussing the establishment, or pos-
sible establishment. of a franchise rela-
tionship involving such a person.

(f) The term business day means any
day other than Saturday, Sunday, or
the following national holidays: New
Year's Day, Washington's Birthday,
Memorial Day, Independence Day,
Labor Day, Columbus Day, Veterans'
Day, Thanksgiving, and Christmas.

(g) The term time for making of disclo-
sures means ten (10) business days prior
to the earlier of (1) the execution by a
prospective franchisee of any franchise
agreement or any other agreement im-
posing a binding legal obligation on
such prospective franchisee, about
which the franchisor. franchise broker,
or any agent, representative, or em-
ployee thereof, knows or should know,
in connection with the sale or proposed
sale of a franchise, ar (2) the payment
by a prospective franchisee, about
which the franchisor, franchise broker,
or any agent, representative. or em-
ployee thereof, knows or should know,
of any consideration in connection
with the sale or proposed sale of a fran-
chise.

(h) The term fractional franchise
means any relationship. as denoted by
paragraph (a) of this section, in which
the person described therein as a
franchisee, or any of the current direc-
tors or executive officers thereof, has
been in the type of business rep-
resented by the franchise relationship
for more than 2 years and the parties
anticipated, or should have antici-
pated, at the time the agreement es-
tablishing the franchise relationship
was reached, that the sales arising
from the relationship would represent
no more than 20 percent of the sales in
dollar velume of the franchisee.

(i) The term affiliated person means a
person (as defined in paragraph (b) of
this section):

(1) Which directly or indirectly con-
trols, is controlled by, or is under com-
mon control with, a franchisor; or

(2) Which directly or indirectly owns,
controls, or holds with power to vote,
10 percent or more of the outstanding
voting securities of a franchisor; or

(3} Which has. in common with a
franchisor, one or more partners, offi-
cers, directors, trustees, branch man-
agers. or other persons occupying simi-

§436.3

lar status or performing similar func-
tions. ’

(§) The term franchise broker means
any person other than a franchisor or a
franchisee whao sells, offers for sale, or
arranges for the sale of a franchise.

(k) The term sale of a franchise in-
cludes a contract or agreement where-
by a person obtains a franchise or in-
terest in a franchise for value by pur-
chase, license, or otherwise. This term
shall not be deemed to include the re-
newal or extension of an existing fran-
chise where there is no interruption in
the 'operation of the franchised busi-
ness by the franchisee, unless the new
contracts or agreements contain mate-
rial changes from those in effect be-
tween the franchisor and franchisee
prior thereto.

(1) A cooperative association is either
(1) an association of producers of agri-
cultural products authorized by section
1 of the Capper-Valstead Act, 7 U.S.C.
281; or (2) an organization operated on
a cooperative basis by and for inde-
pendent retailers which wholesales
goods or furnishes services primarily to
its member-retailers.

{m) The term fiscal year means the
franchisor’s fiscal year.

(n) The terms material, material fact,
and material change shall include any
fact, circumstance, or set of conditions
which has a substantial likelihood of
influencing a reasonable franchisee or
a reasonable prospective franchisee in
the making of a significant decision re-
lating to a named franchise business or
which has any significant financial im-
pact on a franchisee or prospective
franchisee.

(o) The term personal meeting means a
face-to-face  meeting between a
franchisor or franchise broker (or any
agent, representative, or employee
thereof) and a prospective franchisee
which is held for the purpose of dis-
cussing the sale or possible sale of a
franchise.

§436.3 Severability.

If any provision of this part or its ap-
plication to any person. act, or prac-
tice is held invalid, the remainder of
the part or the application of its provi-
sions to any person, act, or practice
shall not be affected thereby.
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NOTE 1: The Cornmission expresses no opin-
ion as to the legality of any practice men-
tioned in this part. A provision for disclosure
should not be construed as condonation or
approval with respect to the matter required
to be disclosed, nor as an indication of the
Commission’s intention not to enforce any
applicable statute.

NOTE 2: By taking action in this area, the
Federal Trade Commission does not intend
to annul, alter, or affect, or exempt any per-
son subject to the provisions of this part
from complying with the laws or regulations
of any State, municipality, or other local
government with respect to franchising prac-
tices, except to the extent that those laws or
regulations are inconsistent with any provi-
sion of this part, and then only to the extent
of the inconsistency. For the purposes of this
part, a law or regulation of any State, mu-
nicipality, or other local government is not
inconsistent with this part if the protection
such law or regulation affords any prospec-
tive franchisee is equal to or greater than
that provided by this part. Examples of pro-
visions which provide protection equal to or
greater than that provided by this part in-
clude laws or regulations which require more
complete record keeping by the franchisor or
the disclosure of more complete information
to the franchisee.

NOTE 3: {As per §436.1(a)(24) of this part]:

DISCLOSURE STATEMENT

Pursuant to 16 CFR 436.1 et seq., a Trade
Regulation Rule of the Federal Trade Com-
mission regarding Disclosure Requirements
and Prohibitions Concerning Franchising
and Business Opportunity Ventures, the fol-
lowing information is set forth on [name of
franchisor] for your examination:

1. Identifying information as to franchisor.

‘2. Business experience of franchisor's direc-
tors and executive officers.

3. Business experience of the franchisor.

4. Lirigation history.

5. Bankruptcy history.

6. Description of franchise.

7. Initial funds required to be paid by a
franchisee.

8. Recurring funds required to be paid by a
franchisee.

9. Affiliated persons the franchisee is re-

" quired or advised to do business with by the
franchisor.

10. Obligations to purchase.

{1. Revenues received by the franchisor in
consideration of purchases by a franchisee.

12. Financing arrangements.

13. Restriction of sales.

14. Personal participation required of the
franchisee in the operation of the franchise.

15. Termination, cancellation, and renewal
of the franchise.

16. Statistical information concerning the
number of franchises {(and company-owned
outlets).
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17. Site selection.

18. Training programs.

19. Public figure involvement in the fran-
chise.

20. Financial information concerning the
franchisor.

PART 444—CREDIT PRACTICES

Sec.
444.1
444.2
444.3
444.4

Definitions.

Unfair credit practices.

Unfair or deceptive cosigner practices.
Late charges.

444.5 State exemptions.

AUTHORITY: Sec. 18(a), 88 Stat. 2193, as
amended 93 Stat. 95 (15 U.S.C. 57a); 80 Stat.
383, as amended, 81 Stat. 54 (5 U.S.C. 552).

SOURCE: 49 FR 7789, Mar. 1, 1984, unless oth-
erwise noted.

§444.1 Definitions.

(a) Lender. A person who engages in
the business of lending money to con-
sumers within the jurisdiction of the
Federal Trade Commission.

(b) Retail installment seller. A person
who sells goods or services to con-
sumers on a deferred payment basis or
pursuant to a lease-purchase arrange-
ment within the jurisdiction of the
Federal Trade Commission.

() Person. An individual, corpora-
tion, or other business organization.

(d) Consumer. A natural person who
seeks or acquires goods, services, or
money for personal, family, or house-
hold use.

(e) Obligation. An agreement between
a consumer and a lender or retail in-
stallment seller.

(f) Creditor. A lender or a retail in-
stallment seller.

(g) Debt. Money that is due or alleged
to be due from one to another.

(h) Earnings. Compensation paid or
payable to an individual or for his or
her account for personal services ren-
dered or to be rendered by him or her,
whether denominated as wages, salary,
commission, bonus, or otherwise, in-
cluding periodic payments pursuant to
a pension, retirement, or disability
program.

(i) Household goods. Clothing, fur-
niture, appliances, one radio and one
television, linens, china, crockery,
kitchenware, and personal effects (in-
cluding wedding rings) of the consumer
and his or her dependents, provided
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